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From the Desk of Professor-In-Charge

On behalf of Campus Law Centre, it is my proud privilege to present Tenth
volume of the Journal of the Campus Law Centre (JCLC) to its esteemed readers.
It is a Flagship Journal of the Campus Law Centre, University of Delhi which is
designed for contribution from legal academia, judges, advocates, and research
scholars on the matters of contemporary legal issues. In preparation of this issue,
we have strived to keep up the tradition of maintaining high academic standards
which the JCLC has been known for. This volume, as earlier volumes, contains
thought provoking and scholarly papers on various contemporary and topical
legal issues.

We are pleased to present fourteen articles that in their own ways contribute to a
better understanding of a range of issues traversing international law, human
rights law, comparative jurisprudence, animal protection law, sports and
disability laws, criminal law, victimology, environment law, right to education,
mental health, religion and liberty, trademarks law. The topics we cover
transcend jurisdictional boundaries, making it possible not just to deepen and
internationalise Indian public law debates, but also to present distinctive Indian
viewpoints.

| take this opportunity to express my sincere thanks to not only to the contributors
of this issue but also to Dr. Neha, editor and the members of the editorial
committee.

I would like to thank our readers and request their valuable feedback, which will
help the editorial committee to improve the quality of the journal.

Professor (Dr.) Alka Chawla
Professor-in-Charge
Campus Law Centre



Editor’s Note

Welcome to the Tenth issue of the Journal of Campus Law Centre (JCLC), a
collaborative effort between academicians, researchers, professionals and other
scholars. Our journal aims to provide a platform for projecting the results of legal

scholarship by espousing research and reflection on the legal issues of the day.

JCLC is and has always been faculty reviewed, following a double-blind peer
review process. The speciality of this volume lies not only in the factum of
creative contents of this compilation but more so for the reason of such
contributions being made by thorough scholars and researchers. The horizons of
this work are as wide as it starts from human rights of migrant labour and disabled
persons to animal protection law, criminal law, environment law, right to

education, mental health, trademarks law and so on.

On behalf of the Editorial team, | would also like to express my gratefulness to
the authors of articles published, and acknowledge generous help which both the
authors and editors obtained from the peer-reviewers. | also feel irresistible to
acknowledge the contributions made by all the members of editorial committee

who spent long and tedious hours in editing the Journal.

Lastly, I would like to express my heartfelt gratitude towards the Editor-in Chief,
Professor (Dr.) Alka Chawla, Professor-In Charge, CLC for her tremendous
support and cooperation throughout the publication and giving me the

opportunity to serve as the Editor of this Journal.

Dr. Neha
Editor
Journal of the Campus Law Centre
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AN ANALYSIS OF THE CHALLENGES IN ENFORCEMENT OF HUMAN RIGHTS
OF MIGRANT LABOURERS
Dr. Abhishek Sharma Padmanabhan*
Dr KV K Santhy**
Abstract
Migration is a basic human phenomenon that often involves the perilous movement of
individuals across boundaries. This has repercussions for the protection of human rights. All
people, regardless of where they were born or what country they now call home, are entitled
to the protections guaranteed by the numerous international human rights laws. As a result, a
State has duties to recognise the existence of all types of migrants under its control and to
provide them the opportunity to assert their human rights. In addition to the basic rules
protecting human rights, numerous international laws have been developed to explicitly
safeguard the rights of a large number of different categories of migrants. In spite of this,
migrants nevertheless face a number of difficulties both throughout the migration process and
after they arrive in their new countries, especially those who have irregular immigration status
or are undocumented.
The purpose of this article is to explore the key worldwide international mechanisms for
safeguarding the human rights of international migrants and the problems that migrants often
face with the intention of determining the elements that are responsible for the poor protection
of migrants' rights. The authors herein suggest that that treaty bodies should routinely require
States' Parties to incorporate migrants' rights into national plans of action on human rights,
enforce immigration laws in accordance with human rights and the rule of law, and provide
effective border security and regional engagement in order to deter illegal migration.
Keywords:
Labour Rights, Migration, Human Rights, Rule of Law, International Law
I
Introduction
Ever since they were first inhabited, people have been pushing the bounds of the globe
further and further out, which has resulted in them becoming less able to defend themselves.
However, many individuals are obliged to leave their houses owing to circumstances such as
poverty, a lack of fair economic possibilities, social prohibition, pervasive viciousness,
oppression, violation of basic freedoms, armed conflict, xenophobia, and natural corruption.
These are only few of the reasons why people are forced to leave their homes. Migration across

International borders is a complicated topic that has far-reaching repercussions for our
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economic, social, and physical well-being in today's interconnected globe. This is because
migration has become increasingly commonplace. Movement enriches the lives of people in
both the country in which they were born and the country in which they ultimately settle, and
it is deeply connected with international ties, commercial activity, and social interaction. As a
direct consequence of this, the current influx of people from all over the world has seen a
significant uptick in its overall level.

The vast majority of people who move around the world do so legally, but irregular
migration is a major source of anxiety for travellers and public concern about migration
because it occurs when people try to avoid the system by using informal means, such as
recruiting dealers or succumbing to dealers, because there are no lawful ways for them to cross
borders legally®. This causes anxiety for migrants’ and public concern about migration because
irregular migration occurs when people try to avoid the system by using informal means, such
as recruiting dealers or succumbing to dealers?. In many cases, untried explorers and innovative
introductions are required to triumph over particular challenges. The denial of fundamental
freedoms linked with migration, such as trafficking (particularly of women and children) and
the discrimination of illegal migration as a modest source of labour for the underground
economy, has received a lot of attention from the media in recent years. Due to this, people all
across the world, including Government officials, bureaucrats, and regular citizens, began
viewing migration as an urgent and important strategic matter®,

Protecting the rights of migrants (both legal and unauthorized) is turning into an issue
of growing significance in the global community. This shows the general acceptance of
universal rights as well as the safety they provide for migrants traveling through the area. The
beginning point is the question of whether or not law and order and universal ideas of common
liberties are really possible, given the need for huge areas of strength®. According to the
findings of the (International Organization for Migration (IOM), 2017 all people, regardless

of whether or not they are in the process of relocating, have the right to have their fundamental

* Assistant Professor of Law, CHRIST (Deemed to be University), sharmapabhishek@gmail.com

** Associate Professor of Law, NALSAR University of Law, santhy@nalsar.ac.in

! Baker, P., Gabrielatos,. “A useful methodological synergy? Combining critical discourse analysis and corpus
linguistics to examine discourses of Refugees and Asylum Seekers in the UK Press” 19(3) Cornell Journal of
Law and Public Policy 273-306 (2008).

2 Ryszard Cholewinski, “The Human and Labor Rights of Migrants: Visions of Equality” 22 Duke Journal of
Constitutional Law & Public Policy. 177 (2008).

% Vucetic S. “Democracies and international human rights: Why is there no place for migrant workers?” 11(4)
Georgetown Journal of Law & Public Policy 403 (2007).

4 Special Rapporteurship on Migrant Workers and their Families, established by the Inter American Commission
on Human Rights (IACHR) in 1997, available at http://www.cidh.org/ Migrants/defaultmigrants.htm (Visited on
August 29, 2023).
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rights respected, protected, and honoured in accordance with the Universal Declaration of
Human Rights (1948) and other important global fundamental rights regulations. The
implementation of international treaties such as Convention relating to the Status of Refugees
(1951)°, the Protocol Relating to the Status of Refugees 1967, and the International Convention
on the Protection of the Rights of All Migrant Workers and Members of Their Families will be
helpful for refugees all around the world, victims of illegal exploitation and trafficking.
Expanding global relocation administration through legitimate UN plans and by casual State-
driven initiatives is one of the ways in which the international community is working to find
solutions to the difficulties caused by migration.

The High-level Dialogue (HLD) on International Migration and Development, which
took place in New York City in both 2013 and 2016, is illustrative of the efforts that have been
made by the international community. In both the instances, there was a resounding consensus
that the world nations have to come together to form a coalition in order to rein in migration
and protect the rights of migrants. The New York Declaration for Refugees and Migrants was
developed during the 2016 High-Level Dialogue to recognize that states have a shared duty to
respond to enormous influxes of refugees and migrants in a caring, sensitive, compassionate,
and people-centred manner. This was done in recognition of the fact that states have a shared
obligation to respond to massive influxes of refugees and migrants. Abuse, exploitation,
discrimination, separation, and other serious violations of the fundamental liberties of migrants
are all too common, both during the move and in the destination country®. Despite these
attempts, the data shows that the fundamental rights of migrants are routinely violated to the
point that they describe the current global situation. The problem is not so much a lack of global
instruments as it is a lack of coordinated effort on a worldwide scale to ensure that the ones
that do exist are implemented properly. In other words, the problem is not so much a lack of
global instruments as it is a lack of global effort’.

The need to learn more about the regulations that safeguard the rights of migrants
served as the impetus for this study. Specifically, the authors were interested in learning more

about the legislations’ reach, the challenges that migrants face, the frequency with which they

5 United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, “Convention
relating to the Status of Refugees”, (July 1951) and “Protocol Relating to the Status of Refugees”, (Jan. 1967).

® Adib, A., & Guerrier, Y. “The interlocking of gender with nationality, race, ethnicity and class: The narratives
of women in hotel work™ 10(4) Harvard Human Rights Journal 413 (2003).

7 Australian Bureau of Statistics. Labour force status and other characteristics of recent migrants (Canberra,
2008).
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migrate, and the potential solutions to these issues®. The focus of this analysis is on significant
global accords that guarantee universal fundamental freedoms as well as specific global
arrangements, dialogues that protect the freedoms of migrants.
1
The regulatory framework governing Global Migration

The concept of Global Governance has been defined as, “process in which the
combined framework of legal norms and organizational structures regulate and shape how
States act in response to International migration, addressing rights and responsibilities and
promoting International cooperation including processes such as dialogues and initiatives that
have taken place or that relate to governance at the global level”®. Freedom of movement and
other fundamental rights rely heavily on the concept of administration, as migration is an
abnormality involving numerous performers (states), it provides a required counterpoint to the
notion of the board, which may be perceived as more concerned with regulating or at least
preventing migration. Maintaining global standards and making allowances for the liberties of
migrating individuals is vital in protecting the rights of migrant population

The second is to cultivate strategies based on evidence and an administration-wide
strategy, and the third is to collaborate with other groups to address relocation. The goals are
to improve the financial well-being of both migrants and society as a whole; assure safe,
efficient, and dignified travel for everybody and to efficiently handle the adaptable elements of
emergencies. The sovereignty of a state over its territory as well as its citizens is an important
factor in international law for determining migration policy. There are substantial and
procedural requirements that limit the use of State authority, but states have broad authorities
in this area, including the ability to set down their own affirmation, residence, expulsion, and
citizenship regulations. States have limited their capacity to regulate mobility by entering into
settlements and agreements and accepting standard global legislation as an outgrowth of their
authority and a pursuit of their preferences and commitments. Therefore, there is a significant
backdrop of strength for concerted work on different matters directly related to passengers'
shared liberties. The global refugee regime, labour migration, and counter-trafficking initiative

provide as examples. As a result, even if a country's confirmation laws are broken, it still has a

8 Colic-Peisker, V. “At Least You're the Right Colour': Identity and Social Inclusion of Bosnian Refugees in
Australia” 31(4) Journal of Ethnic and Migration Studies 615 (2005).

® Cholewinski, R. “Human Rights of Migrants: The Dawn of a New Era?” 24 Georgetown Immigration Law
Journal 615 (2010).
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duty to provide protection to transient immigrants!®. This means that not only does basic
worldwide regulation and other sorts of regulation help to safeguard the freedoms of migrant
population, but so do multilateral treaties, bilateral agreements and domestic laws™?.

2.1 International Legal Instruments relating to Human Rights of Migrant Population:

The rule of law's protections for human rights serves as the foundation for
Governmental management of international migration. As a result, many nations have taken on
the difficult task of guaranteeing that everyone, including migrants, enjoys the protections of
International human rights law. Governments are obligated to protect, defend, and advance
human rights in accordance with these laws. With the Universal Declaration of Human Rights
as its cornerstone, the modern International human rights framework was established. “Human
rights are global, indivisible, inalienable, and interdependent; these principles form the basis
of the International human rights framework. Article 2 of the Universal Declaration of Human
Rights recognizes the responsibility to respect and defend all people. Independence from
tyranny and oppression. Articles 3, 4, 5, 11, 12, 13, 17-24 of the UDHR guarantee a wide range
of rights, including freedom of expression, the right to a fair trial, protection of one's home,
family, and correspondence from Government intrusion, and protection against torture and
other cruel, inhuman, or degrading treatment or punishment. The International Covenant on
Civil and Political Rights (1966) and the International Covenant on Economic, Social, and
Cultural Rights (1966) were established to strive to make the UDHR's guarantees of rights a
reality. The Universal Declaration of Human Rights and many other treaties together form an
International Bill of Human Rights. In contrast to the UDHR, both covenants include legally
obligatory articles that require the State Parties to protect these rights for all residents inside
their borders.”

The concept of non-discrimination is established as one of the basic rights that impose
responsibilities on States by articles 2(1) of the ICCPR and 2(2) of the ICESCR. It must be
noted that this idea does not ban all discrimination against those who were not born in the
country. All forms of discrimination must adhere to the principles of fairness and impartiality
if they are to be authorized under International human rights law. Potential beneficiaries extend
beyond the populations of the countries that have ratified the treaties. All migrants, even those

who cross the border illegally, are protected by these treaties and regulations. For instance,

9 Delanty, G., Wodak, R., & Jones, P. (Eds.). “Migration, Identity, and Belonging”. (University of Liverpool
Press, 2008).

11 Ruhs M. “Economic research and labour immigration policy” 24(3) Oxford Review of Economic Policy 404-
427 (2008).
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Article 12 of the ICCPR guarantees all lawfully present individuals the right to freely migrate
and live anywhere on the territory of any state that recognizes that right. Nobody has the right
to enter anybody else's nation, and everyone has the right to leave their own. “Article 22 of the
Covenant allows Governments to impose restrictions that are established by law and are
consistent with the other rights guaranteed by the Covenant in order to maintain national
security, public order, public health or morals, or the rights and freedoms of others. This
suggests that Governments cannot prevent people from leaving if they so choose.*2

The laws relating to human rights reached at the regional level are often applicable on
a global scale. One such regional convention is the 1950 European Convention on Human
Rights. It is been called the first legally binding instrument to implement UDHR safeguards.
Articles 2-12 of the African Charter on Human and Peoples' Rights (ACHPR, 1981) provide
that all individuals of African heritage have the right to be treated equitably by the law.”
Everyone has the freedom to travel within and between countries, including their own, so long
as they do it lawfully and within the context of maintaining national security and public order.
The right of immigrants to escape deportation requires that judgments be handed down in
conformity with the law. Including the right to judicial protection, Articles 1-26 of the
American Convention on Human Rights (1969) guarantee civil and political rights to every
person without exception®®. However, the full realization of civil, political, economic, social,
and cultural rights is yet to come and will only occur over time. After much struggle, migrants
and other marginalized groups are now afforded legal protection due to the universal human
rights enshrined in the international bill of rights & the other human rights treaties listed above.
The further information on many treaties that safeguard refugees, migratory workers, and
victims of human is provided here.

The treaties which are relevant for the study and status of the Human Rights of the
migrant labourers are : (a) Convention relating to the Status of Refugees,1951 (b) Protocol
Relating to the Status of Refugees, 1967, (c) International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families, (ICRMW), 1990%, (d)
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, supplementing the United Nations Convention against Transnational Organized

Crime, 2000, and (e) Protocol Against the Smuggling of Migrants by Land, Sea and Air.

12 Hune S., Niessen J. “Ratifying the UN migrant workers’ convention: Current difficulties and prospects” 12(4)
Netherlands Quarterly of Human Rights 393-404. (1994).

13 1hid.

14 International Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families, G.A. Res. 45/158, U.N. Doc. A/RES/45/158 (Dec. 18, 1990) [hereinafter ICRMW)]
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According to the United Nations Office of the High Commissioner for Refugees (2007),
the primary international treaties intended to protect refugees are the 1951 Convention Relating
to the Status of Refugee and its Protocol (Refugee Convention). Both of these documents were
signed in 1951. Article 14 of the Universal Declaration of Human Rights, which was adopted
in 1948 and serves as the foundation for the 1951 Convention, ensures that people have the
right to seek asylum in another country in order to protect themselves from being persecuted.
The geographical and temporal restraints of the Convention were only ever relaxed once, and
that was in the year 1967. In spite of this, it is still commonly held that it is the fundamental
building block of modern refugee support all over the world. The exclusions were removed in
Article 1 (3) of the 1967 Protocol, and as a result, the Convention is now applicable in every
single country in the globe. The Convention establishes a legal responsibility for Governments
to protect refugees, offers a definition of the term "refugee,” and outlines the rights that
refugees are entitled to have.

It formalizes the responsibility of nations to do so on a worldwide basis by
distinguishing between distinct sorts of migrants and establishing processes for protecting their
rights. The Convention is overseen by the Office of the High Commissioner for Human Rights,
which is also in charge of keeping track of whether or not it has been ratified. The Convention
on Migration for Employment (Revised) (No. C097) (1949) was followed by the Convention
(No. 143) (1975) on migration under abusive conditions and the promotion of equality of
chance to be treated of migrant employees. Both of these conventions were designed to ensure
that migrant workers were afforded the same opportunities as their native-born counterparts.
When considered as a whole, these texts provide a "charter”" for migrant workers and the
families they leave behind that is acknowledged on a global scale. The Convention on Decent
Work for Domestic Workers is the only one of the eight Fundamental Rights Conventions that
were passed by the International Labour Organization in 2011 that protects migrants from being
exploited.

Both the Universal Declaration of Human Rights, which was published in 1948, and
the International Convention on the Rights of Migrant Workers, which was ratified in 1990,
strive to protect the rights of those who are forced to migrate in order to find work. Migrant
workers and their families, regardless of legal status or documentation, are afforded protection
under the treaty while they are traveling. This comprises every stage of migration, beginning
with the decision to leave, continuing through traveling to one's final destination, remaining
there for the duration of one's work, and then returning to one's home country. The Convention

No. 97 of the International Labour Organization addresses not only the guidelines for the
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systematic recruitment of migrants, but also the rights of migrants to join trade unions and
benefit from them, as well as the rights of all workers to engage in collective bargaining, pay
their fair share of social security and employment taxes, and access the courts.

The Convention No. 143 of the International Labour Organization is a follow-up to
Convention No. 97 that addresses the plight of migrants who are unsure of their legal status.
All people living in a Member State, including those who join the country illegally, are entitled
to full protection of their human rights. Migrant workers and their families who have obtained
legal status are afforded protections against discrimination in employment, education, and
housing, as well as freedom of association, freedom of the press, and freedom of religion. In
2011, the International Labour Organization (ILO) bought the Convention No. C189 on Decent
Work for Domestic Workers which has the potential to protect migrant workers!®. The
Convention provides those domestic employees, regardless of their immigration status, enjoy
the same fundamental rights in the workplace as all other workers. These rights include
protection from discrimination and retaliation. Essential principles and rights that must be
observed in the workplace include the opportunity to organize and bargain collectively, the
right to fair working conditions and pay, and the right to fair working conditions and
remuneration. Due to the challenges that migrants are confronted with, three newly established
International legal instruments that were designed to preserve the rights of migrant workers
have, for the most part, been ineffective or, at best, had very little influence in defending
migrants in reality. The fact that the majority of countries with high incomes make the choice
to disregard these requirements is the primary driver of this problem. As a direct consequence
of this, the rights of migrant laborers have been grossly infringed?®.

The social issue of trafficking and smuggling of migrants are governed by two different
international conventions. The United Nations Convention against Transnational Organized
Crime (2000) has an annex called the Protocol to Prevent, Suppress, and Punish Trafficking in
Persons, in Particular Women and Children. This protocol was created as an appendix to the
convention. The purposes of the Protocol are as follows: (1) to protect and aid victims of such
trafficking, with full respect for their human rights; (2) to prevent and combat trafficking in
persons, with an emphasis on women and children; and (3) to enhance cooperation among

States Parties. Despite these precautions, the number of victims who have been found and the

15 The ILO estimates that of the estimated 214 million international migrants in 2010, approximately 105.4 million
are economically active. Along with their families, economically active migrants account for nearly 90 percent of
all international migrants.

16 Acosta, Diego and Freier, Luisa “Turning the immigration policy paradox upside down? Populist liberalism
and discursive gaps in South America” 49 (3) ABA Journal of Labor & Employment Law 659 (2015).
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number of traffickers who have been arrested has increased over the past decade. The United
Nations Convention against Transnational Organized Crime (2000) is supplemented with an
agreement called the Protocol against the Smuggling of Migrants by Land, Sea, and Air (2000).
In Article 2 of the Protocol, it is stated that the goal of the document is to prevent and fight
migrant smuggling and to strengthen cooperation between the States that are parties to the
document. This is done to ensure that victims of human trafficking among migrants maintain
their inherent worth as human beings. As will be shown in the next paragraphs, one form of
migration that is not legal is that of smuggled migrants, which involves smuggling of persons
across international borders. On the other hand, the majority of people view this activity more
as a business transaction than a dire condition®’.
]|
Lack of legal safeguards for recognition and enforcement of Human Rights of the
Migrant Population

Although migrants' rights have been the subject of global dialogues and consultations,
as well as the United Nations Declaration of Human Rights and other general and specialized
worldwide human rights covenants, they have not yet been adequately protected. This is despite
the fact that migrants' rights have been a focus of international efforts. Challenges await
migrants not just throughout the journey across international boundaries but also once they
have established themselves in their new country of residence. In recent years, immigration
enforcement efforts have taken precedence in border regions, which has put protections for
human rights at danger. Migrants are often denied Consular Protection, their personal
belongings are treated poorly after they have been kidnapped, and their freedom is restricted,;
this occurs without consideration for the principle that protects the best interests of minors or
for any of the other international law norms that pertain to minors. In most cases, victims of
human rights violations in border areas have few available legal avenues to pursue justice.

There is a pattern of protection gaps and barriers that migrants face, including
criminalization, return, or detention; a lack of due process and open trial guarantees; difficulty
obtaining goods such as medical care, information, and legal counsel; inadequate child
protection systems; or deplorable living conditions in facilities, camps, or opportunistic
shelters®. There is a rising tide of xenophobia, incitement to hate, and violence against

migrants. This can be attributed to several factors, including a lack of access to justice and

17 Flynn and Flynn (eds.). Challenging Immigration Detention. Academics, Activists and Policy Makers (Edward
Elgar Publishing, 2017).
18 Diego Acosta Arcarazo and Anja Wiesbrock (Eds.). Global Migration: Myths and Realities (Routledge 2015).
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remedies, as well as an inadequate framework for independent human rights monitoring*®. This
runs entirely counter to international regulations that have been put in place to safeguard the
legal rights of migrants.

Women who migrate often experience sexism, racism, and other forms of
discrimination, the nature of which can vary based on a variety of factors, including their
ethnicity, immigration status, and social standing, among other things. Since they have a lower
likelihood of lawfully migrating women are more likely to cross the border illegally than men
are due of this disparity. Many women and girls believe they have no alternative but to engage
in human trafficking and smuggling when authorized crossing points are closed because they
have nowhere else to go. Due to this, they have a significantly increased risk of being used
inappropriately or abused. Those who are victims of human trafficking, refugees, or women
who breach the laws while traveling are at a much-increased risk of having their human rights
violated.?’ As they are forced to board vessels that are unsafe for travel or because they get lost
along the way, many migrants end up being detained either on land or at sea.

The regulation and management of migration has not kept up with the expanding effect
of international mobility, many migrants are subjected to substantial violations of their rights
while they are in transit, when they arrive at their destination, and/or when they return home.
Abuse and exploitation of migrants, along with other violations of their human rights, may
continue for a significant amount of time after they have arrived in the country to which they
are relocating®. Both legally and illegally migrating people experience difficulties with
language barriers, difficulties in adjusting to new cultures, and antagonism. Migrants are
frequently the target of predation by unscrupulous employers, landlords, and service providers
who take advantage of the migrants' limited negotiation power and proficiency in foreign
languages. Even though they have the right to receive these services under the law, many
undocumented immigrants choose not to use them out of fear that they would be deported.

Due to the current state of affairs, many migrants who make it to their destination are
at risk of being trafficked or exploited by third parties. Migrants are particularly susceptible to
exploitation in low-wage economic sectors that are either poorly regulated or unregulated
entirely, which is at the core of the problem with human rights. Many nations rely on low-cost

migrant labour from other countries to supply their agricultural supplies, domestic services,

19 Crush, J. “The dark side of democracy: migration, xenophobia and human rights in South Africa” 38(6) Berkeley
Journal of Employment and Labor Law (2001).

20 Cholewinski, R. Migrant Workers in International Human Rights Law: Their Protection in Countries of
employment (Clarendon Press, Oxford. 1997).

2L Chan, J. “The Right to Nationality as a Human Right” 12 Human Rights Law Journal (1991).
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and "sex industry." lllegal immigrants and those who lack the necessary paperwork could
represent a vast untapped pool of adaptable labour. Workers who do not possess the required
paperwork are especially at risk since they are more likely to be employed in fields in which
safety and health regulations are either not applicable or are not strictly implemented.
According to the International Labour Organization and the International Confederation of Free
Trade Unions, migrants and immigrants may have a difficult time joining unions or groups in
order to preserve their rights and interests. This is one of the challenges that they face. Even in
countries where deportation is not explicitly prohibited by law, the mere prospect of it or the
actual practice of it can easily scare people and stymie organizing efforts, particularly among
those who lack the legal authorization to be employed. Mistreatment of migrant workers can
take many forms, including but not limited to: low salaries; hazardous working conditions; a
lack of social support; a failure to recognize their rights to organize and work freely;
xenophobia; and other forms of discrimination??.
v
Barriers to the enforcement of Human Rights by Migrant Population

One important challenge to providing adequate protection for migrants' human rights is
the low rate at which existing human rights treaties are ratified, implemented, and enforced. It
has taken a long time and been very challenging to extend them de facto to many
underrepresented groups (especially migrants), and this process is far from complete. Only 55
countries have so far signed the International Convention on the safeguarding of the Rights of
All Migrant Workers & their Families?. This puts into question the efficacy of this law in
protecting migrant workers. Although migrants are not explicitly named, their inclusion is
suggested by the use of the all-encompassing term everyone or every person in several parts of
the human rights legislation, which include broad requirements for the protection of the
people's human rights. This results in the routine and flagrant violation of migrant rights.
Human rights treaties ratified on a worldwide scale are the only means through which migrants'
rights may be fully articulated and protected.

Despite the many causes of migration, only some groups of migrants are protected by
laws enacted expressly to do so. It is possible that existing legal frameworks do not sufficiently

handle the motives of migrants whose numbers have increased due to climate change, the

22 Ferris, E.G. “Beyond Borders; Refugees, Migrants and Human Rights in the Post-Cold War Era” 25
Comparative Labor Law Journal & Policy Journal (1993)

23 Gowlland-Debbas (Ed.) The Problem of Refugees in the Light of Contemporary International Law Issues,
(Springer Nature Publishing 2018)
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changing character of conflict, and other crises. A subset of migration that does not fall under
refugee protection regimes is "survival migration,” which is defined as persons moving outside
of their country of origin because of an existential threat to which they have had no access to a
domestic remedy or resolution. Other examples are plans for regulating immigrant integration
and the movement of people for the sake of starting or reuniting families.

States are not obligated to apply the aforementioned precise legislation for the
protection of migrants since they are dispersed among a variety of texts and the declarations,
dialogues, and consultations are not legally binding. This demonstrates the necessity for
legislation that provides a minimum standard of protections to all migrants, regardless of their
motivations for leaving their home country. Punishing migrants with prison time for illegally
crossing the border is another huge obstacle. “Unfortunately, migrants accused of such offenses
are routinely subjected to hurried criminal proceedings without legal representation, despite
the fact that such protections are essential in criminal processes that may end in a loss of
liberty?*.”

Vv
Migrant Workers as a contributory factor for Economic Development

Relocation has repercussions not just for the ability of an individual's family to get assistance
from the Government, but also for the economy on both the local and national levels. There is
a possibility that global migration will have positive effects, particularly on agricultural
nations, such as lowering unemployment rates, accelerating rural development, improving
infrastructure, reducing orientation inequality, and reducing population stress in urban centres.
Nomadic individuals have the potential to improve their standard of living in a variety of ways,
such as securing employment with higher wages, alleviating poverty for themselves and their
families, increasing the amount of money available within their own families, being able to
send settlements to loved ones, and so on®.

The communities that migrants bring back with them are the most important and least
debated aspect of the relationship between migration and development. This is despite the fact
that migration has a variety of distinct economic, social, and political effects on both the

countries that are exporting migrants and the countries that are receiving migrants. It is possible

24 United Nations Commission on Human Rights Report of the working group of inter-governmental experts on
the human rights of migrants, United Nations, Geneva, UN document E/CN.4/1999/80 (July 1999)
2 |bid.

-12 -



that the access to knowledge provided by the diaspora and the skills developed by returning
migrants will promote innovation, the board, and foundations in the home nation, while at the
same time reducing the financial and data requirements for starting a global corporation.
Emerging economies are at risk from a variety of concerns, including the loss of talent and
brainpower, as well as a shrinking workforce in rural areas.

There is no guarantee that migration by oneself will result in a nice experience. The
legislative principles of the country that protect the rights of its citizens to enter and remain in
the country outside of the country give birth to the inadmissibility of a visitor from another
country. Even while disobeying such restrictions is immoral behaviour, doing so does not
automatically label a person as a criminal or deprive them of their rights. Freedom to develop
one's ideas and freedom to choose one's place of residence are two of the most fundamental
rights, according to humanitarian documents such as the Universal Declaration of Human
Rights (1948) and the United Nations Sanction (1945). This fundamental possibility runs
counter to the generally held belief that nations have the right to decide who may enter their
borders, live within their borders, and find employment inside their borders?®.

It has also been stated that the costs associated with ensuring the safety of illegal (i.e.,
without documentation) migrants to the destination country are rising. It is the responsibility
of the country that is housing illegal immigrants to ensure safety for those individuals,
regardless of whether or not those individuals have broken the law. Due to the positive impact
that illegal migrants have on the economies of the countries in which they settle, one may argue
that the substantial expenditure of resources that is necessary to ensure the safety of illegal
migrants is entirely warranted. In addition, migration of any kind, whether it be legal or illegal,
extremely long-term or temporary, and migration for commercial goals, all assist the economy
since they bring in workers when there is a shortage of workers in the local area.

Migration also often results in financial gains for the state. However, contrary to
popular belief, the expenses that illegal employees impose on people much outweigh the small
amount that they pay in expenditures, leaving meaningless the idea that their presence is
acceptable since they cover charges. This is because the costs that illegal workers impose on
people greatly outweigh the small amount that they pay?’. A significant number of academics

hold the view that collaborating with illegal employees is a financially risky action. That is to

% Cholewinski R. Migrant workers in international human rights law: Their protection in countries of
employment (Clarendon Press 1997).

27 United Nations High Commissioner for Refugees The State of the World'’s refugees; A Humanitarian Agenda
(Oxford University Press, Oxford. 1997)
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say, illegal employees not only break immigration laws, but they also fail to pay their fair part

of the costs connected with the services they consume, putting an unfair financial burden on

citizens who are legally entitled to receive compensation for the goods and services they

receive?®,

\4

Recommendations for recognition and enforcement of Human Rights of Migrant

Population

On the basis of this historical context, the following recommendations have been made for the

future:
1.

As part of a comprehensive immigration reform, all illegal immigrants who are now
residing in have nations should be a. awarded legal status to maintain their existing
status and local charge commitments and be allowed to lawfully work. This would
support their existing status and local charge commitments. As a direct result of
this, states and municipalities would be forced to shoulder a bigger proportion of
the financial burden caused by unlawful migrants.

There must be halt to the efforts to extradite any unlawful settlers who have
established themselves there for an extended period of time; however, this does not
cover individuals who suddenly show up there. There must have the possibility of
being punished in two different ways. The first option is an amnesty program that
allows those who have been living and working illegally in the nation for an
extended period of time to apply for citizenship and have their status legalized. The
second proposal is to restrict the ability of legal permanent residents (LPRS) to
sponsor relatives who were born outside of the country for LPR status (also known
as a green card). These policies would legalize the status of currently-present illegal
(unpredictable) settlers provided that they do not represent a threat to public health.
In addition, they would strengthen the migration requirement to prevent future
unlawful immigrants from entering new nations or exceeding visa constraints.

It is imperative that there be true border security and provincial commitment, as
well as the maintenance of migration laws, and a change toward legal mobility in
accordance with the standards of global common liberty principles and law and

order. A global barrier and neutral states require a restricting mechanism that aims

28 Hathaway O. A. “Do human rights treaties make a difference?” 111(8) Yale Law Journal 1935 (2002).
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to incorporate the already existing agreements, declarations, exchanges, and
conversations that safeguard all migrants. This is true regardless of the purpose for
the expansion of these migrant populations.

4. The Concerns regarding migration and reconciliation, including but not limited to
legal safety, control of the labour market, job evaluations, social security, health
care, education, housing, and transportation, should be planned for and handled as
part of any legislation that are enacted along these lines. It is anticipated that a range
of measures will be taken in order to shield migrant workers, both male and female,
from abusive behaviour and to provide working conditions in which individuals can
have the opportunity to feel respected, appreciated, and safe. This becomes more
appropriate at the present-day context, when massive economic uncertainty
dominates the landscape.

5. Those who have signed the New York Declaration have agreed to recognize and
protect the rights of all migrants, irrespective of their immigration status and
regardless of where they may be in the world. To be more specific, countries have
the responsibility to maintain, protect, and respect the human rights of all foreign
nationals as well as tourists from other countries while they are within their borders.
In the event that the promise is broken, there should be repercussions that follow.

6. It is the responsibility of states to provide that temporary residents have complete
access to all necessary Government services as well as civil and political rights.
Everyone has the right to a minimum standard of living, which is guaranteed by the
International Covenant on Economic, Social, and Cultural Rights (ICESCR). This
right includes receiving medical care, receiving an education, receiving retirement
benefits, having a job that is secure and safe, and having a decent place to live.
When a crisis strikes, a nation that has few resources has a moral obligation to
protect the most vulnerable people. Nevertheless, it is preferable to accommodate
migrant population also to the greatest extent possible. Migrant Workers should be
able to safeguard their rights, including the right to record instances of abuse, such
as separation, brutality, or contempt, without the fear of being identified,
confiscated, or imprisoned for doing so%.

7. Make unlimited mobility legal despite the fact that it puts people's liberty at

jeopardy and accept the consequences for doing so. According to the Worldwide

29 Cox A., Posner E. “The rights of migrant” 84 New York University Law Review (2009).
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Common Liberties Standard, the legislation can be altered to reflect this in a way
that makes it so that entering or attempting to enter a nation in an unapproved
manner or without legitimate documents, or overstaying a grant of stay, would not
constitute a wrongdoing. This would make it such that entering or trying to enter a
country in an unapproved manner or without genuine documentation. It is essential
to make use of management approvals that are pertinent, fundamental, and
grounded in common sense. This will help achieve the goals of the New York
Declaration for Migration by facilitating the study of agreements that hinder cross-
border growth.

An obligation made by member states to ensure that all refugees and migrants are
treated with dignity and respect in accordance with International common freedoms
regulation and any other applicable rules was reiterated by those states as a way to
help them remember the responsibility that is theirs and to serve as a reminder of
their commitment to that responsibility. In terms of the way they deal with
international relocation, it demonstrates that states continue to be loyal to the core
global freedoms agreements that lie beneath the surface. It is not an effective
deterrent and, shockingly, it is even less acceptable as a measure of relocation
management to punish persons who are on the move but have a precarious legal
footing or who are unable to make numerous court appearances. This is because
these people are unable to make regular court appearances. In the context of
decisions for extradition, some examples of procedural protections that should be
agreed upon and made available to passengers include the following: written proof
produced in a language and manner suitable for an expulsion. The migrant workers
must have access to information on the available treatments and the automatic
suspense impact of an evacuation request. This access will remain in place until the
case has been settled. In order to lessen the incentives for rule breaking and better
meet the demands of their labour markets for atypical work, states need to establish
more legal avenues for migration. This will allow them to better satisfy the demands
of their labour markets. Due to this, the chances of random, disruptive motions
occurring will be cut significantly. When regular routes of travel are easier to
access, the incentives for countries of origin, transit, and final destination to engage
in dealing with individuals, engaging in double dealing, and badly mistreating

tourists will be reduced.
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9. One of the many issues that needs to be addressed through global movement
regulations or strategies is the establishment of legal channels for the relocation of
people who are seeking work opportunities in various nations. Protecting the rights
of migrants or their families, such as those who have been carried or dealt, is another
one of the many issues that needs to be addressed through global movement
regulations or strategies. To ensure low and consistent levels of migration, the
legislatures of the states from which individuals move have a number of
responsibilities that must be satisfied. This is due to the fact that a significant
number of people decide to leave their homelands because they are dissatisfied with
the rate at which their governments are meeting their promises to them®. It is
anticipated that the Conditions of Origin will support the implementation of an all-
encompassing economic plan. The expansion and improvement of the economy will
assist in the reduction of poverty and make it simpler for the Government to provide
for the needs of the population. We have a fighting chance of putting a stop to the

action if we use this technique.

VIl
Conclusion

According to the findings of this article, the legal and regulatory framework governing
migrant population rights faces major difficulties in application. This is why various migratory
patterns are sometimes likened to a patchwork quilt, in which elements from many scales
(national, state, local, International) are pieced together. Furthermore, the story illustrates the
persistent violation of rights of the migrant population. Increased state collaboration within
international administration, together with strictly enforced, far-reaching regulation and harsh
penalties for offenders, is desperately needed by the international community. Ina similar vein,
advanced countries maintain efficient bureaucracies to deal with international migration issues,
which they do by developing and enforcing relocation policies and communicating with and
learning from one another's knowledgeable relocation experts. Host countries are obligated to
meet the needs of their guests. In the social Government support state model, the Government
may provide for people who are unable to do so on their own account, whether they are young,
elderly, disturbed, handicapped, or jobless. In principle, it is the State's duty to guarantee that

all foundations and their administrations are operating lawfully and that all benefits are

%0 Borjas G. J. “The Economic benefits from Immigration” 9(2), Journal of Economic Perspectives 22 (1995).
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distributed equitably in accordance with clearly stated eligibility conditions and rights.
Effective implementation of the authoritative structures is of highest significance when benefits
and services are not supplied directly by Government entities. Implementing the suggestions
from this study may reduce the freedom of movement for migrant population, but increase their
average speed of travel.
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Abstract
Modern businesses such as online retailers, service providers, etc., adopt various strategies to
a gain an edge over competitors both in online and physical space. One of such advertising
strategies is the use of Google AdWords Program which requires advertisers to bid on or buy
keywords so that their advertisement appears more prominently when any online user searches
for such keywords.
This practice might lead to a situation where an advertiser tries to capitalize on the goodwill
of a registered trademark buy using trademarked terms as keywords on the Google AdWords
Program. It is possible that a user searched for a particular business entity and landed on the
website of its competitors because the AdWords Program displayed the latter’s website as the
prominent result.
This can be understood by a single example. If Google enables a registered trademark ‘Giga’
to be used as keywords by the proprietor’s competitors, advertisements of these competitors
will be displayed prominently whenever a consumer searches for ‘Giga’. It may divert
consumer traffic to the competitors’ website which was meant for Giga’s proprietor and may
also lead to consumer confusion regarding the origin of goods and services.
Since keyword search is a back-end functioning of a search engine, the issue of trademark
infringement becomes a tricky one.
The authors, in this paper, have tried to comprehensively examine the functioning of the
AdWords Program and the approach taken by courts across the globe in relation to invisible
infringement of trademarks. The emerging jurisprudence of invisible infringement has been

critically analysed with special reference to the Indian trademark law.
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INTRODUCTION
We are in the modern era of competitive digital marketing where most businesses have their
presence online. Movement of internet traffic is important as far as online marketing is
concerned and businesses resort to various tactics and techniques to ensure that they get
maximum hits. In this regard, Google AdWords and its algorithm play a huge role.
Online advertising system can simply be defined as a method by which a search engine
company, say Google, allows internet users free access to the search engine by entering a
keyword. The series of results that the users get in this way is categorized as “natural” or
“organic” that is to say, selected by the search engine company on the basis of the relationship
between searched terms and keywords. Simultaneously, search engines also set up a
commercial advertising system (such as Google AdWords), which along with the natural
results is designed to display paid advertisements as well.
Google Ads provide systematic and optimum campaigns for businesses. Before going into the
trademark issue relating to AdWords/keywords, it is important for us to have a basic understand
of how Google Ads work. It is an auction-based algorithm where businesses bid their keywords
to get traffic on their websites.
While buying keywords, a Google Adwords customer selects either one word or multiple
keywords that offer an appropriate description of the goods and services on the customer’s
webpage. Customer also has the option to determine certain key aspects of the keyword for
effective audience targeting which may include time or geographical location. Competitors of
a particular trademark might get displayed right next to the search results of a specific keyword
type by a user.
Prior to 2004, Google’s trademark usage policy had restrictions in place for using keywords
protected under a trademark on the request of the trademark proprietor. However, in recent
years, Google has relaxed the restrictions to a considerable extent. Google’s customers are now
allowed to purchase trademarked keywords notwithstanding the objections raised by the
trademark owner. Though this relaxation significantly increases the risk of litigation but it is
still compared nothing to the revenue generated through such keyword purchases.
Google also has keyword tool in place that allows the customers to browse for trademark-
specific words and phrases that would help them to effectively target audience. But Google

still block use of trademarks within ad text because it is proved through various studies that
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allowing customers to freely use trademarks in these ad texts can lead to customer confusion
during their web search.

1.1 Google Keyword Bidding

A bid basically means the amount of money a business is willing to pay for a single click on a
particular keyword in Google Ads. The rank of display of such keywords depends on the
amount that has been bid on those keywords. Hence, the keyword auction is a system that
decides the placement of a particular keyword or an ad-term in Google Ads.!

Google conducts consultation with businesses about their bidding strategy but it is ultimately
the proprietor’s prerogative. There are two methods two to adjust the keyword bid — manual
and automated.

Automated bid method is highly recommended as it allows Google to maximize the output as
per the strategy and budget of the investor.

However, one thing needs to be kept in mind that the bid amount is not the only factor that
determines the rank of ad display. Google, as a part of its ad strategy, cannot just give away
the priority rank to the highest bidder. It must first validate the content of bidder and assess its
legitimacy. In other words, Google must first make itself sure as to the veracity of the content
of the page an ad is promoting.

There are three factors that determine the quality score of a particular keyword which can be
summarized as follows?:

(1) Ad Relevance: It is the measurement of the proximity of a keyword with the
message of the ad. It is the measure of alignment of the keyword with the
message that the ad is trying to convey to the people.

(2) Landing Page Experience: This depends on the relevance of the contents of
the landing page for the who people who arrive at it after clicking on a
particular ad.

(3) Expected Click-through Rate: Of the three, this is the most complex factor.

It is an estimate of how likely an ad is going to appear or be shown.

1 Wesley Clyde, Understanding Keyword Bidding in Google Ads, available at
https://www.newbreedrevenue.com/blog/understanding-keyword-bidding (last visited on November 6, 2023)

2 How does Google Ads algorithm work?, available at https:/orbitalads.com/blog-en/how-does-google-ads-
algorithm-
work#:~:text=Google%20calculates%20the%20Ad%20Rank,0n%20your%20keywords%200f%20interest. (last
visited on September 6, 2023)
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Based on the above factors, Google determines the quality score on the basis of which
businesses can calibrate their keywords in order to increase the score.
1
USE OF TRADEMARKS AS KEYWORDS ON GOOGLE ADS

Of late, quite a few instances have been witnessed where businesses resorted to using
trademarks as keywords on Google Ads Program. It gives rise to an intriguing discussion as it
provides us with an interesting intersection of digital marketing, technology, and the law.
Legally speaking, a trademark in the form word, symbol, logo, etc. cannot be used by anyone
during trade to promote their products or services as it is likely to create confusion in the minds
of consumers.® Against such kind of activities, the proprietor can claim remedies by way of an
infringement suit (in case of a registered trademark) or passing-off action (in case of an
unregistered trademark).

However, the issue of business using trademarked words as keywords on Google Ads is quite
a complex one. Such use cannot be said to be an outright infringement because the said use is
invisible or unapparent in nature. Such a use by a non-user of the trademark could only distract
or divert and not create actual confusion in consumer’s mind. Even the Google Ads Rules state
that it does not investigate the issue of trademarks being used as keywords.

2.1 Trend in the European Union (EU)

Through a series of judgments delivered by the Court of Justice of the European Union (CJEU),
a norm has been established that that the use of third-party trademarks as a keyword on the
Internet constitutes an infringement regarding the trademark rights of the actual proprietor of
the mark.*

2.1.1 The European Commission’s Guess Decision

The decision of the European Commission (EC) in Guess case is arguably the most
comprehensive ruling as far as the ad keyword issue is concerned. EC has recently imposed a
fine on Guess for restricting retailers from using its trademark on Google AdWords for the
purpose of advertisement. This restriction was basically a part of a package deal entered into
by Guess with the retailers. The deal included some other restrictions as well, such as, territorial

boundaries and resale price maintenance. EC has categorically held these agreements as anti-

% The use of trademarks and Google Adwords, available at https://merx-ip.com/2018/03/the-use-of-trademarks-
and-google-adwords/ (last visited on September 9, 2023)

4 C-236/08, Google France vs. Louis Vuitton; C-237/08, Google France vs. Viaticum; and C-238 / 08, Google
France vs. Centre national de recherche en relations humaines; C-324/09, L 'Oréal SA vs. eBay International AG;
C-323/09, Interflora Inc. vs. Marks & Spencer plc
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competitive. EC had presumed such restrictions to be harmful irrespective of the market
impact. It is widely argued by critics that the EC’s opinion that the restrictions imposed by
Guess is against the mandate of competition law is a flawed one and sets a bad precedent. It is
further contended that EC’s findings give rise to a level of uncertainty as to whether the
imposition of AdWords restrictions by brand proprietors to protect their distinctiveness in
certain other circumstances would be justified under the canons of competition law or not.

In case of a registered mark, the owner has the exclusive right to restrict the usage to ensure
that the products or services covered by such mark originate only from the owner or a connected
party in course of trade. This was laid down by the European Court of Justice in the Google
France case.” However, this ruling does not apply to retailers who resell the original and
authentic products of a trademark proprietor. Under the trademark law, retailers are allowed to
use the brand while reselling the products or services. Producer and retailer may voluntarily
devise different kinds of arrangements while signing a distribution agreement.

For example, under an exclusive distribution system, lawful restrictions can be imposed on a
retailer in relation to active advertisement of a particular product or service on the internet in
jurisdictions that are outside the agreed territorial boundaries. As per the European
Commission’s Guidelines on Vertical Restraints, the exclusive distribution principle also
applies in case of making a payment to a search engine or an online advertisement provider to
display advertisements to users in a pre-defined territory.

The intersection of intellectual property protection and competition law has again been
explored in the Guess decision which was published on 25-01-2019. A fine to the tune of 39
million Euros was imposed on Guess. The entire issue was of Guess’ online search advertising
restriction. The European Commission firmly laid down that Guess, under its Selective
Distribution System, had a market strategy in place that included selling online to customers
directly and thereby competing in the market with its affiliated retailers. Inspection of Guess’
internal documents disclosed that Guess intentionally imposed restrictions on retailers’ online
dealings in favour of its own e-commerce strategy. Let us look at some of the restrictions that

formed part of the agreements that Guess made with its retailers®:

> Google France Sarl, Google Inc vs. Louis Vuitton Malletier, 2009C-236/08; Google France vs. Viaticum
Luteciel, 2009C-237/08; Google France vs. CNNRRH, 2009C-238/08

6 Jolling De Pree, Bart de Rijke and Helen Gornall, AdWord Restrictions: Commission’s Guess Decision Creates
Uncertainty for Brand Owners, De Brauw, Blackstone, Westbroek (February 14, 2019), available at
https://www.debrauw.com/articles/adword-restrictions-commissions-guess-decision-creates-uncertainty-for-
brand-owners (last visited on August 30, 2023)
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(1) Restriction on the use of brand names and trademarks of Guess in Google AdWords;
(2) Restriction on selling the products on the internet without obtaining prior authorization
from Guess;
(3) Restriction on selling the products to the customers who are located outside the pre-
defined territories;
(4) Restriction on cross-selling among other authorized retailers and wholesalers; and
(5) Restriction on fixing retail prices of products independently of Guess.
The European Commission had taken into account each single restriction under the cartel
prohibition and vertical block exemption instead of analyzing the entire package of restrictions.
The findings of the European Commission can be summarized as follows’:

1) The Commission held that by implementing online search advertising
restriction, Guess wanted to reduce the pressure of competition by authorized retailers
on its own retail activities online, and in light of this argument the Commission
rejected Guess’ claim that such restriction protected the brand image of Guess in its
popular selective distribution system.

2 The Commission held that Guess suppressed intra-brand competition
between authorized retailers by imposing online search advertising restrictions to
restrict the retailers from selling outside the agreed territory. It was held that the said
arrangement by Guess resulted in partitioning of the market and was in clear violation
of the cartel prohibition provision as provided under Article 101(1) of TFEU.

There are certain conditions where keyword search restrictions could be justified. We can
summarize them as follows:

@ To prevent sales in another territory, however, the retailer may be allowed
to use the trademark in combination with a geographical indication or
language of a particular territory;

2 To allow a supplier to have a control over pre-sales information and services
through its website to disseminate information among potential customers
about the products particularly in cases where quality is a crucial factor
differentiating brands in the marketplace.

The Commission considered only a standalone online search advertising restriction and made

its decision instead of looking into the whole package of restrictions employed by Guess which

" 1bid.
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made it practically impossible for an authorized retailer of Guess to have an online presence.
Therefore, the Commission has given rise to uncertainty about the ability to exempt such a
restriction on a standalone basis. Moreover, the Commission has left little room for itself or
even some other national authority regulating competition to assess a narrower restriction, such
as a restriction to use a trademark in online search advertising in isolation, but which otherwise
allows retailers to use the trademark in combination with other search terms or without
restrictions offline.

Through its Guess judgment, the Commission has created uncertainty among global brand
owners in relation to AdWords restrictions and exemptions and their interplay with competition
law.

Under the laid down principles in the EU trademark jurisprudence, registered trademarks can
be used as keywords to display sponsored links based on the condition that such use does not
discredit the function indicating the place of origin of the brand or does not color its economic
function in a bad light. It should also be made clear to the common internet user that the
advertised products or services do not belong to the actual brand-owner or do not come from
any other economically linked organization. In case such a thing is not made apparent, it must
be clearly indicated under what circumstance products of a specific brand are being sold
through an unofficial website.

The proprietor of a reputed and established trademark has the right to prevent a competitor
from using a keyword similar for the purpose of advertising his products or services without
the consent of the said proprietor or any person authorized by him in this regard. When a
competitor’s advertisement discredits or undermines the distinctive character of a trademark,
it amounts to trademark dilution. Thus, an advertisement based on a keyword that undermines
or blurs the distinctive quality of a renowned brand, amounts to dilution of such brand.®
However, a trademark proprietor does not have the right to prohibit any advertisement
exhibited by her competitors using keywords corresponding to such trademark that present the
consumers with an alternative to the proprietor’s products or services and do not actually lead
to any blurring or undermining the reputation or distinctive character of the trademark.

It is a very common practice in the world of online marketing to use a phrase or word that is
registered as a trademark to attract internet traffic and potential customers. As discussed above,

European Court of Justice has laid down that using a keyword that is identical to an already

8 Merck & Co., Inc., et al. v. Mediplan Health Consulting, Inc., d/b/a RxNorth.com, 425 F.Supp.2d 402 (S.D.N.Y.,
March 30, 2006)
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registered trademark is not the same as using the mark for business purpose. The court also laid
down that the said practice is not in violation of the Trademark Directive, 1989, which
contained a principle that using a registered trademark as keywords without a reasonable cause
is detrimental to the distinctive nature of the mark. Though the 1989 Trademark Directive has
been replaced by the Trademark Directive, 2008, but the principle still holds good.

2.2 Developments in other Jurisdictions

Several judgments relating to improper, illegitimate, or inappropriate use of trademarks as
AdWords by businesses have been reported in the Argentine jurisdiction. Recently, in a case®,
the Argentine Court of Appeals injuncted the defendants from using the plaintiffs’ trademarks
“Veraz” and “Organizacion Veraz” in their publicity ads until the final judgment.

While in Mexico, the Federal Administrative Court ruled no person shall be allowed to
incorporate any confusing signs on the internet and obtain registration in respect to the same
afterwards with due permission of the registered proprietor of the said signs. Further, such an
act that causes confusion among the internet users constitutes unfair competition. As per a
proposal presented by the Mexican Institute of Industrial Property, use of a trademark on the
internet by registering it as a domain name is deemed to be an inappropriate use and an act of
unfair competition. So, the issue is whether the use of competitor’s trademark as AdWords
would also constitute an act of unfair competition. To address this issue, we must address the
functional aspect of both trademark law and competition law — while the former gives a
subjective right over an intangible property the latter regulates the activities of traders and
ensures that the competition arises in the market on its own merits and is not manipulated
through unethical behaviors.

In Andean Community®°, the use and commercialization of a trademark LATAM as an
AdWord was in question. Plaintiff’s appeal was rejected by the Division with Jurisdiction over
Intellectual Property of the Court of the National Institute for the Defense of Free Competition
and the Protection of Intellectual Property (INDECOPI) and denied the use of precautionary
measures laid down by the European Courts in a case of alleged infringing use of trademarks

as AdWords by a third party. INDECOPI held that there was a need to conduct an exhaustive

® Organizacion Veraz v. Open Discovery S.A. (May 28, 2009 — Federal Court of Appeals, Civil and Commercial
Matters)

10 Andean Community (Comunidad Andina) is a free trade area created with the aim of establishing a customs
union of the South-American countries of Bolivia, Columbia, Ecuador and Peru). The associate members of the
Andean Community include Argentina, Brazil, Chile, Paraguay and Uruguay.
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analysis of the arguments presented by both the parties in order to come to a conclusion
regarding the infringing use and commercialization of LATAM.
2.3 Exceptions in Some Countries
Google has recently updated its AdWords policy that is in line with the ruling of the European
Court of Justice. It carries a prescribed format in which a trademark proprietor can submit his
grievance in relation to the use of his mark as keywords in Google AdWords. In furtherance of
such grievances, Google can investigate the matter and restrict the usage of the mark in the ads.

However, there are some countries that allow for authorized use of trademarks in the text of
advertisements. Such a use is allowed when the components or the product is the prime option
available on the main landing page. Further, if the proprietor of the mark has himself authorized
the use, other people may also use it in ads. The process of approval is simple. One just needs
to fill out and submit a Google Authorization Form. Countries where this exception exists are
Canada, United States, Australia, United Kingdom, and New Zealand.

1]
INVISIBLE INFRINGEMENT AND INDIAN TRADEMARK LAW
A common practice in digital marketing is to use a registered or a well-known trademark as
metatags. Metatags are basically those words which are a part of a website’s HTML
programming source code. This practice is widely termed as keyword advertising and is aimed
at deriving undue benefits out of the reputation of an established brand. It is also known as
invisible infringement of trademark. The Indian trademark jurisprudence has been evolving
continuously and there have been several notable judgments in relation to keyword advertising
and invisible trademark infringement. We will delve into some vitally important cases in this
regard.!
3.1 Bharat Matrimony — Google Case

It is notably the earliest case in India relating to the issue of invisible infringement.!2 Back in
2009, Bharat Matrimony (plaintiff) filed an infringement suit against Google and others
(defendants), alleging that Google made it possible for Bharat Matrimony’s competitors to use
its trademarked name as a keyword in its internet searches. Further, it was contended by the
plaintiff that the defendants permitted third parties to purchase keywords that automatically

generate sponsored links whenever any user types phrases like matrimony in their online

I nvisible Use of Third-Party Trademarks Considered Trademark Infringement, available at
https://www.azbpartners.com/bank/invisible-use-of-third-party-trademarks-considered-trademark-infringement/
(last visited on September 3, 2023)

12 Consim Info Pvt. Ltd. v. Google India Pvt. Ltd. and Ors. 2013 (54) PTC 578 (Mad)
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search. As per the plaintiff, this feature was used unfairly by its competitors and that it was a
clear infringement of their trademark-related rights.

The defendants, on the other hand, argued that ‘Bharat Matrimony’ constituted a combination
of generic and descriptive terms and thus, any company cannot claim exclusivity over the same.
It was also contented by the defendant the use of ‘Bharat Matrimony’ as a keyword suggestion
on its search engine doesn’t constitute ‘use in the course of trade’ which is an essential
requirement for setting up an infringement claim under Section 29 of the Trade Marks Act,
1999.

The Madras High Court laid down that defendants’ use of plaintiff’s trademark in their
keyword search constituted ‘use in ordinary course of trade. However, the Court did not find
the defendants responsible for trademark infringement. It was observed by the court that intent
of the defendants behind using the plaintiff’s trademark was not to divert the online traffic but
was only used in a descriptive sense. The court, while deciding in favor of the defendants,
observed that if it restrained the defendants from using those keywords then it would result in
an unfair monopoly over a very common term ‘matrimony’.

One might argue that the entire business model of Google Ads runs on the concept of earning
profits through advertisements and not sale. Therefore, where registered trademarks are used
as a tool for advertising products of competitors on popular search engines like Google,
appropriate responsibility must be attached to such search engines.

The matter was referred to the Division Bench which looked at the issue from a different
perspective. It observed that registration of trademark of was prima facie evidence of its
validity, and the defendants’ act was indeed an infringement of plaintiff’s trademark right.
Following this, Google had informed the court that its AdWord policy had been amended and
that they will not permit the use of plaintiff’s trademark as keyword in online searched pending
the conclusion of the trial court proceedings.

Bharat Matrimony had also approached the Supreme Court of India in search of relief. The
Supreme Court granted interim injunction in favor Bharat Matrimony and asked the trial court
to conclude the proceedings within six months.

As a part of their strategy of protecting their market, Bharat Matrimony approached the
Competition Commission of India (CCI) alleging that Google’s AdWord Policy was in
violation Section 4(2)(a)(i) of the Competition Act, 2002. Bharat Matrimony claimed that
Google was abusing its dominant position in the online search market by offering for sale
trademark registered terms as keywords to the competitors for targeted advertising campaigns

thereby allowing the opportunity to the competitors to enjoy a free ride off the goodwill and
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brand value of a trademark proprietor, and killing fair competition. It was observed the CCI
that Google AdWord Policy was indeed a sound policy that ensure free and fair competition in
the digital space. This case was widely known as the starting point of CCI’s intervention in the
digital space.

3.2 Matrimony.com — Kalyan Jewellers Case
In March 2020, the Madras High Court again took up the issue of trademark infringement
through Google AdWords.*® In this case, the court refused to grant injunction to the plaintiff.
The order was in line of the Bharat Matrimony case wherein the court held that the term
‘matrimony’ was generic and descriptive and cannot be infringed if used as keyword in an
online search.
Currently, Google’s AdWord Policy is clear in its functioning. While trademarked terms cannot
be used as text or title, nothing prevents trademarks from being used as keywords to trigger a
competitor’s advertisement. It was further contended by Google that restraining advertisers
other trademark owners from using trademarked keywords affects competition and gives rise
to ad-space monopoly to trademarked terms.

3.3 Agarwal Packers — Google Case
Another matter relating to the issue of trademark infringement through use of trademarked
terms as keywords on Google Ads came into light in 2017.14
DRS Logistics (plaintiffs and owner of Agarwal Packers and Movers) approached the Delhi
High Court seeking an interim injunction against Google and Just Dial. They sought to refrain
Google and Just Dial from using or allowing third parties to use their registered trademark in
ad titles. The plaintiffs basically wanted to restrain the defendants from offering their
trademarked terms to advertisers, including plaintiffs’ competitors. Plaintiffs’ contention may
be summarized as follows:

(1) Use of the trademark ‘Agarwal Packers and Movers’ as an AdWords led to the
diversion of targeted customers from the plaintiffs’ website to that of their
competitors’.

(2) Such diversion online traffic resulted in confusion among potential consumers.

The defendants’ contentions can be summed up as follows:
(1) Keywords used in the AdWords program were merely back-end aspect and are

invisible to the consumers.

13 Matrimony.com Limited v. Kalyan Jewellers India Limited, 2020 (82) PTC 1 (Mad)
14 M/s DRS Logistics Pvt. Ltd. and Anr. v. Google India Pvt. Ltd. and Ors., CS/COMM 1/2017
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(2) Use of a trademark as keyword does not constitute “‘use’ within the meaning of
the Trade Marks Act, 1999, and hence, does not constitute trademark
infringement.

The Delhi High Court rejected the arguments raised by the defendants. The court based its
assertion on the existing jurisprudence pertaining to the of trademarks as metatags,*® and held
that use of trademarks as keywords, albeit invisible, can constitute trademark infringement
under the Indian trademark law.®

The Court also made it clear in its order that invisible use of trademark intended to divert the
traffic from trademark proprietors’ website to that of the advertiser’s or infringer’s will prima
facie constitute ‘use’ of trademark within the meaning of Section 29 of the Trade Marks Act,
1999.

The defendants’ maintained their contention that even if using a trademarked term as keywords
constituted ‘use’ of trademark as per the Indian trademark law, it did not constitute trademark
infringement or passing-off since there was no consumer confusion. The court, while rejecting
this contention, held that ads generated by third-party were likely to cause uncertainty as to the
sources of the advertised products or services.

The following statement of the court firmly establishes its stance:

“Once the search engine has been made aware of a registered trademark in a

certain jurisdiction, it is incumbent upon the search engine to exercise a higher duty

of care to ensure protection of the goodwill attached to such trademark.”

The court took an aggressive approach in this case. It observed that Google’s Ad policy was
discriminatory in nature. It was put forth by the court that in the European Union, Google
conducts an investigation into the use of keywords while the same is not the case in India that
shows a serious lack of policy parity.

While the court dropped the petitions, it urged Google to investigate the case at hand and if it
was found that the use of keywords amounted to trademark infringement to immediately cease
such ads.

This case strengthened the jurisprudence of invisible trademark infringement in India. The
Delhi High Court’s ruling in this matter has established a very strong precedent for various

pending lawsuits against Google over its AdWords across the country.

15 Hamdard Foundation & Ors v. Hussain Dalal & Ors., CS(0OS) No0.1225/2013
16 Amway India Enterprises & Ors. v. IMG Technologies & Ors., CS (OS) 410/2018
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However, in opinion of the authors, it could be a matter of deliberation that where a trademark’s
registration status is under question because of being too generic or descriptive on the spectrum
of distinctiveness, whether the approach undertaken by the court in DRS Logistics would still
hold solid ground.

3.4 MakeMyTrip — Booking.com Case
The same jurisprudence continued in this case.l” The plaintiff (MakeMyTrip) contended that
whenever a search of the term ‘makemytrip’ is carried out on Google, the first results that is
displayed is that of defendants’ (Booking.com) website. Justice Pratibha M. Singh of the Delhi
High Court, through her ad interim injunction order, restricted the defendants from using
plaintiffs’ trademark on Google AdWords Program as it amounted to trademark infringement.
There have been more instances of invisible infringement wherein the Court has taken a pro-
plaintiff stance and has come down hard upon Google and its Ad Policy.
Recently, a trademark infringement action was brough by the renowned EdTech upGrad
against Scaler and demanded INR 3 crore in damages.*® The Delhi High Court decided in favor
of upGrad and prevented Scaler from bidding on trademarks belonging to upGrad on the
Google AdWords Program. In another case,'® the Delhi High Court, while granting an
injunction in favor of the plaintiffs, held that the defendants’ use of plaintiffs’ trademark
“POLICY BAZAAR?” as keyword in the Google Ad search constituted trademark infringement
under Section 29 of the Trade Marks Act, 1999.

Therefore, the authors strongly believe that the stance of the Indian judiciary is abundantly
clear as far as invisible trademark infringement through keywords and metatags is concerned.
v

CONCLUSION
In our discussion, we have found out some glaring differences between the jurisprudential
approach of India and other countries (particularly including the United States, the United
Kingdom, and the European Union). The approach of courts of these jurisdictions towards
Google AdWords Program also varies significantly. The realm of digital marketing is
extremely competitive and trans-national in nature. On one hand, we see that Google gets
leverage from European Courts, while on the other hand, we see a strong pro-plaintiff stance

of the Indian courts.

17 MakeMyTrip India Pvt. Ltd. v. Booking.com B.V. & Ors., CS (COMM) 268/2022

18 See https://www.businessinsider.in/advertising/brands/news/upgrad-files-trademark-infringement-suit-against-
scaler-demands-rs-3-crore-in-damages/articleshow/88025376.cms (last visited on November 5, 2022)

19 Policybazaar Insurance Web Aggregator & Anr. v. Acko General Insurance Ltd. & Ors., CS (COMM) 260/2019
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A general overview of the international jurisprudence revealed that over fifty lawsuits relating
to invisible infringement through Google AdWords Program were filed in the last decade, and
majority of them resulted in an outcome that was unfavorable to the plaintiffs. This is a
testimony to the pro-commerce approach of these courts. While it is evident from the case laws
in India that Indian courts are very much determined to protect the interests of a registered
trademark proprietor in the digital space. However, the most relevant judicial stand must lie
somewhere in the middle of these two approaches. The interpretation of the word “use” in
regards to keywords search on Google Ads must be done in a way to ensure synergy between
the interests of business entities and the trademark law of a given jurisdiction.

A fine balance must be maintained to ensure that fair competition in the market is not stifled
by providing overprotection to a brand especially in an era where online retailing and digital
marketing have become the major source of profit for many upcoming entrepreneurs and

proprietors.
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ANIMAL TESTING & CRUELTY: A CRITICAL ANALYSIS OF INDIAN LEGAL
SCENARIO

Siddhartha Misra*
Ronak Kumar**
Abstract

In this paper an attempt has been made to analyse the current scenario animal cruelty due to
pharmaceutical testing and how far the existing legislations to prevent cruelty against animals
have been successful and what changes do we need to have so that, we can bring a balance
and rescue the animals from suffering. Role of Committee for the Purpose of Control and
Supervision of Experiments on Animals has been discussed and reviewed along with the
Prevention of Cruelty to Animals (PCA) Act 1960. Also, alternative methods and legislative
changes that can be inculcated have been discussed in the recommendation part of the paper.
Keywords: Cruelty, Pharmaceutical Testing of Animals, Prevention of Cruelty to Animals
(PCA) Act 1960, CPCSEA
|
Introduction

Ideally, animals are as much entitled to the possession and ownership of earth and its resources
as human beings. Accordingly the animals’ should also be entitled to a just and fair treatment
as cohabitants of mother earth along with the men. However, perhaps the nature has not been
as kind to animals as it has been to human beings, for it blessed the latter with the capacity to
think, reason and communicate. Notwithstanding, the value of animals to the survival of life
on earth and to the well-being of the humans cannot be underestimated. Therefore, the ‘animal
welfare’ is, no doubt, the concern of mankind which should earnestly find out ways of reducing
sufferings of animals. Mahatma Gandhi had rightly said, “you can tell how great a country is
by looking at how it treats its animals.”* The concern for welfare of animals in India is not new
rather the history of the movement to protect the rights of animals goes back to the 3rd century,
when Asoka made it clear that no animals could be killed in his kingdom. However, with
passage of time such morals have taken a dip and suffering of animals by men has increased

manifold in numerous ways.

One of the commonest instances of animal suffering is large scale animal testing of industrial

products. The safety and potency of many pharmaceutical and cosmetic products are currently

*Assistant Professor, Faculty of Law, University of Delhi.
**Ph.D. Scholar, Faculty of Law, University of Delhi.
!Gandhi, Mahatma, and Mohandas Karamchand Gandhi. The essential writings. Oxford University Press, 2008.
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tested on animals around the world. Thousands of animals, such as rabbits, rats, mice and
monkeys, are routinely subjected to chemical and other testing and procedures being confined
in substandard conditions that result in their physical and mental suffering. Such testing and
procedures often result out of profit motive of business enterprises and goes on unabated due
to the helplessness of the voiceless animals that cannot raise voice against this cruel treatment.
The truth about human brutality towards these voiceless creatures, which includes everything
from wearing their skin made cloths to sleeping with their fur as blankets and testing and
experimenting on them, speaks volumes of their inhumane treatment by human beings.
Despite the existence of numerous animal welfare laws, there is still requirement of clarifying
animal rights and it is imperative that the distinction between animal welfare and animals' rights
be made clear.? Like human rights of men, which are inalienable, animals too have inherent
rights. In modern India, animal welfare is enshrined in the Constitution as a fundamental duty,
under the Prevention of Cruelty to Animals Act of 1960, and the Wildlife Protection Act of
1972, both of which are national statutes, while state legislatures have also passed laws
protecting cattle and prohibiting their slaughter. Indian Penal Code (IPC) 1860, punishes cruel
acts such as killing, poisoning, maiming or rendering a creature which are punishable under
sections 428 and 429 of the IPC.2 Many similar laws have been enacted in response to changing
circumstances to prevent unnecessary animal suffering. Additionally, general concepts such as
tort law and constitutional law provide additional protections for animals. Thus, it is clear that
legislative intent has been towards preventing cruelty against the animals. However, the
question still remains that how far the same is true when it comes to economic considerations
and use of animals for the purpose of medical science.
I
Animal Testing

The term “animal testing” refers to procedures performed on living animals for purposes of
research into basic biology and diseases, assessing the effectiveness of new medicinal products,
and testing the human health and/or environmental safety of consumer and industry products
such as cosmetics, household cleaners, food additives, pharmaceuticals and industrial/agro-

chemicals.? It is important to note that all procedures, even those classified as “mild,” have the

2Festing, Simon, and Robin Wilkinson. “The ethics of animal research: talking point on the use of animals in
scientific research.” EMBO reports 8, no. 6 (2007): 526-530.

SMishra, Archit, and Neha Choudhary. “Lack of Implementation of Animal Laws in India: A Critical
Appraisal.” Supremo Amicus 11 (2019): 91.

“Narayana, P. S., D. Varalakshmi, T. Pullaiah, and KRS Sambasiva Rao, Research methodology in Zoology,
Scientific Publishers, 2018.
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potential to cause the animals’ physical as well as psychological distress and suffering. Often
the procedures can cause a great deal of suffering. Most animals are killed at the end of an
experiment, but some may be re-used in subsequent experiments. Some of the common animal
procedures’include, forced chemical exposure in toxicity testing, which can include oral force-
feeding, forced inhalation, skin or injection into the abdomen, muscle, etc; exposure to drugs,
chemicals or infectious disease at levels that cause illness, pain and distress, or death, genetic
manipulation, e.g., addition or “knocking out” of one or more genes.

Some of the methods of experimentation and testing include:

Ear-notching and tail-clipping for identification.

Short periods of physical restraint for observation or examination.

Prolonged periods of physical restraint.

Food and water deprivation.

Surgical procedures followed by recovery.

Infliction of wounds, burns and other injuries to study healing.

Infliction of pain to study its physiology and treatment.

© N o 0o B~ w b PE

Behavioural experiments designed to cause distress, e.g., electric shock or forced
swimming.

9. Other manipulations to create “animal models” of human diseases ranging from cancer

to stroke to depression

10. Killing by carbon dioxide asphyxiation, neck-breaking, decapitation, or other means
As the first country in South Asia to ban cosmetics testing on animals, India received high
praise from commentators all over the world. Animal testing, on the other hand, becomes more
problematic when it comes to drug testing, particularly for life-saving medications. Animal
testing for pharmaceuticals has never been completely outlawed anywhere in the world. As far
as animal experimentation is concerned, Indian law is governed by the Prevention of Cruelty
to Animals (PCA) Act 1960 and its accompanying regulations. The Act regulates the
experimentation of animals in its fourth section. The Act does not make it unlawful to conduct
experiments on animals for the purpose of advancing by the new discovery of physiological

knowledge or knowledge to combat disease, regardless of whether the experiment is being

5Smith, David, David Anderson, Anne-Dominique Degryse, Carla Bol, Ana Criado, Alessia Ferrara, Nuno
Henrique Franco et al., “Classification and reporting of severity experienced by animals used in scientific
procedures: FELASA/ECLAM/ESLAV Working Group report”, Laboratory animals 52, no. 1_suppl (2018): 5-
57.
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conducted on humans, animals, or plants.® It foresees the establishment of a Committee for the
Control and Supervision of Experiments carried out on animals by the Central Government,
which will even have the authority to Prohibit Experiments if it becomes essential .To do so in
accordance with the PCA, a statutory body has been established to exercise control and
supervision over scientific research involving animals. Its primary purpose is to ensure that
animals are used in research in an ethical manner.
In addition to this, it oversees the housing and feeding facilities, as well as anyone and any
business that engages in animal testing and ensures that they are properly registered. This body
also has the authority to direct individuals, organisations, and governments not to carry out
specific experiments. To contradict any decision made by this body, on the other hand, will
result in a fine of only Rs 200. In the same vein, a person who violates the PCA is subject to
punishment, but the nature and severity of the punishment have not been determined. From the
foregoing, therefore, it is inferable that the PCA is essentially powerless. We will discuss in-
depth about these legislations in upcoming sections.
1]

Ethical Considerations against Animal Testing
Throughout the history of biomedical research, animal use has been extensive. Aristotle (384
— 322 BC) and Erasistratus (304 — 258 BC) were two early Greek physician-scientists who used
live animals in their experiments. A great Greek physician, Galen (129-199 AD), conducted
animal experiments to improve knowledge about anatomical, physiological, pathological, and
pharmacological aspects of health and disease. As an Arab physician in twelfth-century
Moorish Spain, Ibn Zuhr (Avenzoar) introduced animal testing as an experimental method for
testing surgical procedures before they could be applied to human patients.’
But people had mixed feelings about the relationship between humans and animals at this time.
In the early Middle Ages, the saints are depicted as having a close friendship with animals. The
priests were opposed to animal abuse and the exploitation of animals. Saint Benedict (480-547)
had preached that religious people should abstain from eating animal products. Early Christians
held that animals differed significantly from humans and considered any animal behaviour
resembling human behaviour to be a miracle in itself. St. Francis of Assisi (1181-1226) is

credited with preaching against animal cruelty in the 12th century. According to a folk tale, he

5Vasbinder, Mary Ann, and Paul Locke, “Introduction: Global laws, regulations, and standards for animals in
research.” ILAR Journal 57, no. 3 (2016) 261-265.

"Hajar, Rachel, “Animal testing and medicine”, Heart Views: the Official Journal of the Gulf Heart
Association 12, no. 1 (2011) 42.
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persuaded a wolf to stop preying on people in the countryside. Isaiah, the prophet, also forbade
the practise of animal sacrifice.®

Animal rights and animal welfare organisations have been outspoken in their opposition to the
use of animals in biomedical research in recent years. It has been made more “humane” by
laws in several countries. For centuries, people have debated the morality of animal testing.
“Common sense without conscience may lead to crime, but conscience without common sense
may lead to folly, which is the handmaiden of crime,” wrote Theodore Roosevelt in the
nineteenth century.® Jeremy Bentham's writings© are where the humane treatment principle for
animals comes from (1748-1832).

Even though humans and animals have many differences, Bentham argued that both can suffer.
He argues that moral consideration of animals is not dependent on the ability to speak or reason,
but only on the ability to suffer. Bentham's position is that rationality and the ability to use
language are as irrelevant to moral foundations as skin colour or the number of fingers.
Bentham argues that animals are entitled to moral treatment because they share our capacity to
feel pain and pleasure. He rejects the views of those (like Descartes) who believe that animals
are not sentient and therefore have no interests. According to him, animals do have interests,
but those interests are not morally significant because animals lack the characteristics other
than sentience, as held by some (like Kant).

Bentham believes that our treatment of animals is morally important because they are sentient
creatures and we have direct responsibilities to them. Because of this historic disagreement,
many legal reformers have been influenced by Bentham, and the legal systems of the United
Kingdom, the United States, and other countries have attempted to incorporate the humane
treatment principle into their animal welfare legislations. Bentham's views were supported by
John Stuart Mill (1806-1873), who was opposed to cruelty to animals. Both German and British
courts began punishing animal cruelty at the end of the nineteenth century. It was not directly
based on the Benthamite criterion of moral consideration for animals, but rather on the belief

that cruel treatment of other creatures diminishes our direct obligation to God.*

8Rowan, Andrew N., and Alan M. Goldberg, “Perspectives on alternatives to current animal testing techniques in
preclinical toxicology”, Annual Review of Pharmacology and Toxicology 25, no. 1 (1985) 225-247.

®Mahowald, Mark W, “An Odyssey with Animals: A Veterinarian's Reflections on the Animal Rights & Welfare
Debate”, (2009) 1396-1397.

K niess, Johannes, “Bentham on animal welfare”, British Journal for the History of Philosophy 27, no. 3 (2019)
556-572.

1Sziics, E., R. Geers, T. Jezierski, E. N. Sossidou, and D. M. Broom, “Animal welfare in different human cultures,
traditions and religious faiths”, Asian-Australasian Journal of Animal Sciences 25, no. 11 (2012) 1499.
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Critics argue that “human benefits do not justify animal harm. Furthermore, many people
believe that because animals are seen as inferior to humans and as having fundamentally
different brains, no human-relevant findings can be drawn from animal research studies. People
who believe in animal testing argue that experiments on animals are necessary for the
advancement of medical and biological research. Toxicology and hygiene can only be
determined by conducting experiments on animals, according to Claude Bernard, known as the
father of physiology.”*? Except for differences in degree, these substances have the same
effects on humans and animals. Using animals in scientific research became standard practise
under Bernard's tutelage.
In the twentieth century, the use of animals for drug testing became increasingly important.
Sulfanilamide was first prepared in 1937 by a pharmaceutical company in the United States
using diethylene glycol (DEG) as a solvent and dubbed “Elixir Sulfanilamide.” However, the
company's chief pharmacist and chemist were completely unaware of the dangers of DEG to
human beings. He dissolved the sulfa drug in DEG and added raspberry flavouring, and the
company marketed the product. There were over a hundred people who died as a result of the
preparation going wrong. There was no use of animals in this study. It was the result of the
public outcry sparked by this incident and other similar tragedies that the 1938 Federal Food,
Drug and Cosmetic Act was passed.®
v

Rational behind Abolition of Animal Testing
It is no doubt unethical to profit from the use of animals in experimental research, and as
animals have been a great source of entertainment and companionship for humans for
millennia, it would be unjust to punish them for their generosity.
Even before they are enrolled in a protocol, animals in laboratories go through lives of
deprivation, isolation, stress, trauma, and depression. When one considers the specialised needs
of each species, this fact becomes even more apparent. Many primates, such as rhesus
macaques and baboons, remain with their families and troops for many years or even their
entire lives in the wild. Grooming, foraging and building nests for sleep are just some of the

activities they engage in together every day. In contrast, primates are often kept in isolation in

Festing, Simon, and Robin Wilkinson, “The ethics of animal research: talking point on the use of animals in
scientific research”, EMBO reports 8, no. 6 (2007): 526-530.

Ericsson, Aaron C., Marcus J. Crim, and Craig L. Franklin, “A brief history of animal modeling”, Missouri
Medicine 110, no. 3 (2013) 201.
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laboratory cages. Most labs do not allow social interactions, provide family groups or
companions, or allow for nests or surfaces softer than metal.**
Animals, as living creatures, also have certain rights, and these rights are violated when they
are used in testing and research. Forced to ingest toxins that can cause permanent harm or even
death, they are deprived of their freedom. In the same way that a human would have been tested
for a study, their meek nature is exploited and tests are conducted without their consent. It's
also unethical because their fundamental and other rights are violated as a result of this
practise.’®To make matters worse, the pain and anguish they endure is unimaginably cruel. It
is cruel and inhuman to put them through that, as there is no greater benefit to humans or a
necessity to protect human health, especially, when it comes to cosmetic testing. When animals
are used in various experiments and studies, they often suffer or die as a result of the conditions
they are placed in. Excruciating agony and death are inflicted on all experimental animals.
Moreover, the new-age technology has made animal testing unnecessary because of emergence
of new and alternatives testing methods and techniques. Animal experimentation could be
justified if certain ethical and humane measures are taken to ensure animal safety. Almost 92
out of 100 experiments fail on humans because, obviously, what works on animals doesn't
necessarily work on humans. Since no rational person would willingly turn into a helpless
guinea pig, doctors and scientists argue that it is necessary to carry out such risky and (in most
cases) useless experiments on animals that don't have the capacity to express their dissent.®
V

Legislative Measures to Control Testing on Animals
Although the use of animals in research has been hotly contested, numerous experiments
involving animals have enabled us to gain a better understanding of modern medicine and
science in general. It's no secret that animal experimentation and the act of conducting research
go hand in hand. The three R's—replacement, reduction, and refinement—are the universal
doctrine of Russell and Burch (1959), which governs the use of animals in research at the
national and international levels. These laws, however, echo the same universal doctrine and

ethical review processes that promote good animal welfare practises and ensure that the use of

“European Commission, “The welfare of non-human primates used in research, Report of the Scientific
Committee of Animal Health and Animal Welfare, Adopted on 17 December 2002 (2002).
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animals at the designated establishment is justified, are, therefore, mandatory for all animal
research institutions. *’

Because animal welfare is considered “experimentation with responsibilities,” there are
numerous national and international organisations that oversee the conduct of animal
experiments. Over a hundred countries are members of the International Committee for
Laboratory Animal Science (ICLAS), which has established international guidelines for
experimental procedures and researcher training. ICLAS is currently based in the United States.
In India, the Indian National Science Academy published guidelines in 1992, which were
revised in 2000. Many laws, particularly in the United Kingdom, the Netherlands, and the
United States, have been put in place in some countries. Sadly, most of these laws do not
include any mention of rehabilitation, which is a major problem. Some public and private
sectors in India, including the National Centre for Laboratory Animal Science (NCLAS) in
Hyderabad and the Central Drug Research Institute (CDRI), have excellent animal laboratory
services. Despite the large number of facilities, many are in worn out condition and are in need
of repair.!8

Animal research in India has had a humane and ethical foundation since the Prevention of
Cruelty to Animals Act of 1960 was passed. To ensure that animals are not subjected to
unnecessary pain or suffering at any stage of their experimentation, including before, during,
or after it, this law condemns any form of injustice toward animals. For this reason, the
Committee for Control and Supervision of Experiments on Animals was established
(CPCSEA).

However, CPCSEA was not operational until 1999. Aside from being able to discuss animal-
related issues, the CPCSEA has the power to create rules to protect animal rights, such as
“Breeding of and Experiments on Animals (Control and Supervision) Rules 1998.” The
CPCSEA has been rescuing animals from laboratories for many years®®. They've also made
sure that animals are treated humanely in laboratories, developed guidelines for the responsible
use of animals, and, perhaps most importantly, introduced the idea of a fourth R:

“rehabilitation” for retired laboratory animals. For this reason, post-experiment animal care
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and rehabilitation costs are included in research costs mandated by the CPCSEA, which is a
mandatory national policy for those who use experimental animals.

Nominations and representatives from national regulatory agencies, such as the Ministry of
Health and Family Welfare, the Ministry of Environment and Forests, national academic and
research councils, research institutes, eminent scientists, and animal welfare groups, are
included in the committee. Organizations like PETA and the SPCA are among the many non-
governmental organisations that work tirelessly to ensure that animals are treated humanely in
their care. Animals' rights must be respected and humane treatment must be considered when
using them in research.

5.1. 4R Principles

The 4R principles of Replacement, Reduction, Refinement, and Rehabilitation are emphasised
by the committee. Main objective of the Committee is to ensure that animals are used properly
in science. Using the 4R concepts (Substitution, Elimination, Refinement and Restoration) is
encouraged by the Committee. This is why the committee's goal is to objectively evaluate and
recommend whenever possible, complementary and effective approaches and models. It aids
in the reduction and refinement of the number of animals used in testing by encouraging the
use of innovative strategies to alleviate pain and suffering. Following experiments with
established criteria on the website, it recommends that large animals (above rabbits) be
rehabilitated. Additionally, it is critical that everyone work together to improve the current 4Rs
by strengthening the conditions for substitution, elimination, refining, and recovery, as well as
developing more and better terminology and changing administrative policies where possible.
The 4 R's refer to replacement, reduction, refinement and rehabilitation.?°

5.1.1. Replacement: Refer to methods which avoid or replace the use of animals and these can
be absolute by using in silico (computer based programs) and in vitro methods (human
volunteers) or relative replacement (e.g., invertebrates, such as fruit flies and nematode
worms).

5.1.2. Reduction: Refers to methods, which allow researchers to obtain comparable levels of
information from fewer animals, thereby minimizing animal use (e.g. improved experimental

design, modern imaging techniques, sharing data, and resources).

2Hubrecht, Robert C., and Elizabeth Carter, “The 3Rs and humane experimental technique: implementing
change”, Animals 9, no. 10 (2019) 754.
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5.1.3. Refinement: Refers to improvements in procedures, which minimize pain, suffering and
distress and allow general improvement of animal welfare (e.g., improvement in the living
conditions of research animals, anesthesia and analgesia for pain relief).
5.1.4. Rehabilitation: Refers to after-care and/or rehabilitation of animals post-
experimentation. All researchers using experimental animals have a moral responsibility to the
animals after use. Rehabilitation of experimental animals is a legal requirement in India.
Animal testing is necessary in developing countries like India, but this cannot be justified by
causing unnecessary suffering to animals. The government should start a number of campaigns
and services to raise public awareness about animal plight and suffering. Educating people
about the fact that animals cannot be subjected to any form of cruelty or suffering should be a
top priority. Projects and campaigns can be introduced in greater numbers.
VI

Examining the Prevention of Cruelty to Animals Act, 1960
The Act for the Prevention of Cruelty to Animals, which was passed in 1960 on December 26,
1960, was enacted in order to prevent the infliction of unnecessary pain or suffering on animals
and, to amend the law relating to the prevention of cruelty to animals. This act was passed in
order to fulfil both of these goals. This act addresses issues relating to the welfare of animals
as well as the rules and regulations that must be adhered to when carrying out experiments on
animals. The Act discusses the procedure in both Sections 14 and 20, which are consecutively
numbered.?! The act does not make it illegal to conduct experiments on animals if the
experiments are conducted for the purpose of advancing by new discovery of physiological
knowledge or of knowledge which will be useful for saving or prolonging life or alleviating
suffering or for combating any disease, of any living being.
The government, on the advice of the Animal Welfare Board, may, by notification in the
Official Gazette, constitute a committee as it may think fit to appoint thereto, for the purpose
of controlling and supervising experiments on animals. In doing so, the government can control
and supervise the experiments. Prior to, in the course of, or after the performance of
experiments on animals, it is the responsibility of the committee to take any and all measures
necessary to guarantee that the animals will not be made to endure any unnecessary pain or

suffering.

21Qadri, Syed SYH, and Subbaraya G. Ramachandra, “Laws, regulations, and guidelines governing research
animal care and use in India”, In Laboratory animals, pp. 237-261, Academic Press, 2018.
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6.1 The Committee for the Purpose of Control and Supervisory Experiments on Animals
Under the Prevention of Cruelty to Animals Act, 1960 (PCA Act), in India, animal
experimentation is currently regulated by the amended Acts of 1998 and 2001. CPCSEA (the
Committee for the Purpose of Control and Supervisory Experiments on Animals) is responsible
for enforcing this rule. The PCA Act, Section 15(1), established it in 1964 as a statutory body
under the Ministry of the Environment, Forests and Climate Change.?? The Institutional Animal
Ethics Committee, comprised of members and nominees appointed by this committee, oversees
the registration of facilities and the housing, feeding, and conduct of experimental procedures
in animals at the institution. The Committee's primary goal is to ensure that animals are used
in research only when absolutely necessary.

Following the amendment of the PCA in 1982, the committee was granted the power to have
jurisdiction over the registration of persons or institutions that carried out experiments on
animals, in addition to other information that was required to be provided to the Committee by
the persons and institutions that carried out the experiments. This authority was granted to the
committee. The committee has its own set of rules that are designed to protect the following
things:

* That the person in charge of the institution where these experiments are being performed is
responsible for the institution; and where the experiments are being performed outside of an
institution by individuals, such individuals are qualified in that behalf, and they have the
completely their responsibility.

« That the experiments are performed with due care and humanity, and that to the greatest extent
possible, experiments involving operations are performed while the subject is under the
influence of an anaesthetic.

The Committee has the authority to conduct inspections of any institution that performs
experiments on animals at any time that it deems to be reasonable in order to ensure that the
regulations are followed. If the Committee discovers that the regulations are not being
followed, after providing the person or institution with an opportunity to be heard, the
Committee may prohibit the person or institution from performing any such experiments either
for a specified period of time or indefinitely, or the Committee may allow the person or

institution to continue performing such experiments. If a person or an institution disobeys the

22Vijayasekhar, R. D., and Rayappa Sarah Mahimanjali, “A Socio-Legal Perspective of the Prevention of Cruelty
to Animals Act, 1960 with Special Reference to Jallikattu, Bullock Cart Races and Cockfights”, IUP Law
Review 8, no. 4 (2018).
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order that was decided upon by the committee, then they will be punished as follows: the person
will be subject to a fine that can go up to two hundred rupees, and if the disobedience or breach
of condition took place in an institution, then the person in charge of the institution will be
considered to be guilty of the offence and will be punished accordingly.
Under guidelines provided on the regulation of scientific experiments on animals by the
Ministry of Environment and Forests in June 2007, certain ethical principles have been
mentioned which the CPCSEA is supposed to follow. These principles are:?*
Principle 1: Purpose behind carrying out the experiments
I.  Experiments on animals might only be carried for the following reasons:
ii.  To facilitate discovery in the field of physiology for advancement;
iii.  To procure knowledge that would come in use for improving, saving or prolonging
human life;
iv.  To gain significantly in ensuring well-being of the people; and
v. Tofind a cure for a disease. The disease might be of plants, animals or human beings.
Principle 2: Avoid animal experimentation if an alternative exists
i.  The animals that are least sentient i.e. capable of feeling emotions majorly pain should
be used for animal experimentation. Wherever there was an alternative present and still,
the experiment was conducted on an animal, then proper reasoning needs to be given
as to what led to the decision of using the animals for experimentation.
Principle 3: Appropriate sedation and anaesthesia
Priority needs to be given to the object of causing minimum pain to the animal during an
experiment. The animal is to be treated at par with human beings when it comes to deciding on
inflicting pain. Investigators need to follow a humane approach and if the pain caused by an
experiment would last more than a moment or a short span then anaesthesia or appropriate
sedation needs to be rendered to the animal. Animals are to be treated with the utmost
compassion and kindness.
Principle 4: Euthanasia, when allowed?
After the experiment is conducted on the animal then after experiment procedures and welfare
also needs to be rendered to the animal. The investigator is responsible for the rehabilitation
and aftercare of the animal. The investigator can decide on administrating euthanasia only in

the following cases:

21bid.
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i.  When the animal is rendered physically or mentally incapable of functioning or
perceiving the environment or loses its sentience.
ii. If the animal is undergoing excruciating long pangs of pain after undergoing an
experimental procedure.
iii.  If human lives get endangered due to non-termination of animals that underwent an
experiment.
iv.  This principle has been incorporated in Rule 9(cc) of the Breeding of and
Experimentation on Animals (Control and Supervision) Rules, 1998.
Principle 5: Suitable living conditions
The living conditions for the animals should be suitable for their species. For biomedical
purposes, the animals must be handled by a trained scientist or veterinarian.
6.1.1.  Functions of CPCSEA
Functions of CPCSEA include registrations of establishments that conduct experiments on
animals or breed; selection of nominee for Institutional Animal Ethics Committee of the
registered institutions; based on reports of inspections conducted by CPCSEA, approving animal
facilities shown fit for housing animals by the report; granting permission for experiments that
involve animals; recommending the import of animals for usage in experiments; and taking
action in case of violation by establishments.
6.2 Breeding of and Experiments on Animals (Control and Supervision) Rules, 1998
(enforced in 1982)
The rules embody the principles and make registration with CPCSEA a necessity amongst other
essentials. The important rules have been discussed below.?*Experiment’ as defined under
Rule 2 (e) of the Rules states that an experiment is either a programme or a project that involves
the usage of animals. Such usage is undertaken for acquiring knowledge related to biology,
physiology, ethology or is of a chemical or physical nature. Under the rules, the animals can
be further used:
i.  Inthe production of reagents (a substance or mixture used in other reactions);
ii.  Inthe production of antibodies or antigens;
iii.  For procedure related to diagnostics and testing;
iv.  For establishing transgenic stock;

v.  For saving and alleviating lives;

#The Breeding of and Experiments on Animals (Control & Supervision) Amendment Rules, 2001, Available at:
https://cpcsea.nic.in/WriteReadData/userfiles/file/2001.pdf.
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vi.  In an activity that will result in a significant gain in the well being of people of the

country;
vii.  Inan activity that will help come up with a cure for a disease related to human beings,
plants or animals; and
viii.  Any activity taken up for the fulfilment of any of the aforementioned objects would
qualify as an ‘experiment’.
Rule 10 concerning procurement of animals states that “Animals for experimentation can be
acquired from ‘registered’ breeders. Alternative legal sources are to be used in the case of non-
availability of registered breeders. In case of procurement from legal sources, written
permission from the appropriate authority should have been sought. If there is a replacement
method that enables non-use of an animal, then it should be given the priority. In cases of
despite there being the availability of a replacement technique, the animal is used for an
experiment, the decision of going ahead with the usage of the animal be strongly justified.”
Rule 14 on Suspension of Registration of an Establishment by CPCSEA specifies when can
CPCSEA suspend or revoke a registration of an establishment:

i.  If in the report of the Member Secretary or the authorized officer it is proved that the
rules are not being followed by the establishment or a breeder and the directions given
by the Committee to rectify such violation, haven’t been implemented, then the
Committee decides on suspending or revoking the registration of the establishment.

ii.  The breeder or the establishment should be allowed to be heard.

iii. ~ No minor violation should result in revocation or suspension. Minor violation is an act
that doesn’t have any direct effect on the well-being of the animal or that doesn’t lead
to pain, suffering, any other adverse health disorder and death of the animal.

6.3 Institutional Animal Ethics Committee (IAEC)

In exercising the rule-making power given under sections 17(1), 17(1A), and 17(2) of the PCA
Act, the CPCSEA enacted the Breeding of and Experiments on Animals (Control and
Supervision) Rules 1998. These rules were further amended in 2001 and 2006. Rule 3 of this
regulation provides that every establishment involved in the breeding of animals for trade
and performing experiments on animals must be registered by CPCSEA. This committee
was formed under Rule 13 of the Breeding of and Experiments on Animals (Control and
Supervision) Rules 1998. The committee comprises a group of people whose main function is
to overlook the functions of the establishment during an experiment. For experimentation on

large animals, the case is forwarded to CPCSEA. The committee is constituted for 3 years. At
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the time when the registration is renewed, it is supposed to be reconstituted. Quorum is of 6
members.
Other than having scientists from various fields, IAEC should comprise a socially aware
member and a nominee of CPCSEA. It is necessary that a CPCSEA nominee must be present
during meetings. The Chairperson conducts the meetings, and for certain situations, an alternate
chairperson is appointed. The member secretary of the committee is responsible for preparing
the minutes of the meeting and the copy of the minutes is to be sent to the Member Secretary
of CPCSEA within 15 days otherwise the meeting doesn’t get considered as valid.
It is mandatory to constitute an Institutional Animal Ethics Committee (IAEC) at the
time of registration, which is comprised of a group of people who have been nominated
by CPCSEA for controlling and supervising animal experiments in the establishment
(Fig 2). Furthermore, rule 8 states that any registered institution must obtain permission
from the IAEC and, in the case of large animals, the CPCSEA before acquiring an
animal or performing experiments on an animal. While granting permission, the IAEC or
CPCSEA can impose conditions to ensure that animals do not suffer unnecessarily before,
during, or after experiments .
According to rule 9(g), “experiments shall not be conducted for the sole purpose of attaining
or retaining manual skill except in schools, colleges, and programmes duly scrutinised and
permitted in registered establishments by the CPCSEA.” No experiment shall be repeated
without prior justification under Rule 9(k) if the outcome isalready conclusively known.
Rules 9(g) and 9(K) provide the basis for prohibiting the use of animals for teaching
purposes as they are mainly performed to acquire animal experimentation skills and these
experiments yield already known results.
6.4 Other Rules & Regulations By Institutions
As per Section 17(d) of the PCA Act, many educational regulatory bodies came forward with
stricter regulations to tackle the issue of animal abuse for study in educational institutions. They
include:

i University Grants Commission
In order to ensure compliance with the Wild Life (Protection) Act, 1972, and the PCA Act,

1960, the University Grants Commission (UGC) imposed a ban on the use of animals in
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research, dissection, and coursework for undergraduate and postgraduate students in colleges
that teach zoology, physiology, anatomy, and related subjects.?®
ii. Medical Council of India
When it came to the MCI's position on the issue, the guidelines that were issued by the
organisation were ambiguous and even contradictory. In their circular, they had stated that they
would keep up with the clinical aspects of teaching while at the same time establishing central
or departmental animal houses. Because of this misunderstanding, every college that falls under
the MCI has been required to obtain a CPCSEA licence in order to maintain the animal
houses.?’
iii. Pharmacy Council of India
The notification that was issued by the PCI was very similar to the notification that was issued
by the UGC. It had been declared that educational institutions are required to stop the dissection
of animals in the graduation level, and a blanket ban was placed on the utilisation of animals
for any and all purposes. In addition, the clarification helped to uphold the notion that
experiments on animals could be carried out so long as they were preceded by an exhaustive
investigational review and followed by the acquisition of a permit from the Institutional
Animals Ethics Committee.?
VIl
Conclusion
It is amusing to think that despite many efforts that have been made, India still ignores the
industries such as agriculture, science, medicine, and technology in which animals are used
and mistreated. In 2013, the Bureau of Indian Standards put a stop to the practise of using
animals in the cosmetics industry. Instead, artificial methods and computer simulations were
to be used to fulfil the requirements for animal testing. In 2016, the ban was extended to include
the industries of soap and detergent. The Uttarakhand High Court “extended the rights of a
living person to the animal kingdom” when it ruled in 2018 that animals are legal entities and
that they have “extended the rights of a living person to the animal kingdom” in the case of
Narayan Dutt Bhatt vs. the Union of India?®. It is apparent that the evolving jurisprudence

implies that animals, just like people, should not be subjected to inhumane treatment, just as it

ZUniversity Grants Commission, “Guidelines for discontinuation of dissection and animal experimentation in
zoology/life sciences in a phased manner” (2014).

2’PETA, Medical Council to Universities: Use Non-Animal Teaching Methods (PETA India, 13" May 2014).
ZPETA, 'Pharmacy Council of India Bans Animal Experimentation' (PETA India, 5th September 2014).
2Narayan Dutt Bhatt v. Union of India [2018] SCC Utt 645.
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IS unacceptable to subject a human being to such treatment. This judgement has, in some way,
contributed to the reduction of abusive practises with regard to the welfare and protection of
animals.

Even though laws have been made to protect animals' interests and rights, authorities are still
abusing animals used as test subjects by testing on them and hurting them. This happens even
though laws have been made to protect animals' rights and interests. Even though it is against
the law in India to test cosmetics and soaps on animals, this does not mean that the rules for
importing cruelty-free products are always followed. In China, testing on animals is still done
for cosmetics, medicine, and scientific research, which kills many of the animals used in the
tests. India still buys things from China. Also, international businesses with operations in India
still test on animals, and so do some schools in India that give degrees in medicine and the
sciences. Also, cruel things are still done to animals in the towns, hamlets, and smaller cities.
Now, lawmakers should pay attention not only to Indian companies, but also to multinational
companies that do business in India, as well as to those who let the wrongdoers get away with
it.

Not only should the person who did the crime be punished, but so should those who knew about
it but didn't say anything or report it. It's long past time for the market and society to take a
number of important, all-encompassing steps that are required by law. The Pharmacy Council
of India (PCI) told all pharmacy schools in India in 2003 that they should use CAL software
instead of doing animal experiments in the classroom. The JIPMER in Pondicherry has come
up with the EX-PHARM Blank CD as a replacement for these animal tests. This CD has been
made especially to replace animals in first-year courses in Medicine, Pharmacology, and
Veterinary Science. In 2011, the University Grants Commission made it illegal to dissect or
experiment on living animals in Zoology and other life science classes.

In April 2016, Union Minister Menaka Gandhi and the Indian Ministry of Health and Family
Welfare worked together to make a law that makes it illegal to test any household products
made in India on animals. In a similar way, the European Union, Norway, and Israel have
stopped using animals to test cosmetics. But the Chinese government requires that certain
cosmetics made in China, like hair dye and sunscreen, be tested on animals. It also requires
that all cosmetics brought into the country be tested on animals. Animal testing is a bad thing
that has to be done, and it can't be stopped. Because of this, the ethics committees' laws and
rules should be strictly followed. In order for a country to grow as a whole, it is important to

look at this issue from a more global perspective.
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7.1 Suggestion for use of Alternative Methods

There are four methods that can be utilised in place of the use of animals in research that is
conducted in the areas of biomedical science and behavioural science. These methods include
reduction of pain or experimental insult, substitution of laboratory mammals for domestic or
companion mammals, and substitution of cold-blooded for warm-blooded vertebrates; also
includes substitution of laboratory mammals for domestic or companion mammals; also
includes reduction of pain or experimental insult; also includes substitution of laboratory
mammals for domestic or companion mammals.*°

Use of living systems, such as in vitro cultures (of cells, tissues, and organs), embryos,
invertebrates, microorganisms, and plants; a reduction in the number of animals that are used
in experiments; improved experimental design and statistical analyses of the results; a
reduction in the number of animals that are used in experiments. a reduction in the number of
animals that are used in experiments. a reduction in the number of animals that are used in
experiments.3!

The utilisation of non-living systems as a replacement method, such as chemical or physical
systems, in addition to the utilisation of computer simulations as a tool. There is a growing
demand for health research at the moment, and it is anticipated that advancements in medical
care will continue to be dependent on experiments conducted on animals. Currently, there is a
growing demand for health research. There are a lot of questions that need to be answered in
regards to diseases and conditions such as stem cells and gene therapy, both of which are in the
beginning stages of their respective development. It is not yet time to give up on finding a
vaccine and other treatment options for HIV/AIDS and malaria. This work must continue. In
order to combat diseases like Alzheimer's and Parkinson's, which are currently in the spotlight,
there is a significant amount of work that needs to be done regarding the creation of more
effective prophylactic vaccines and curative drugs. This work needs to be done in order to
combat diseases like Alzheimer's and Parkinson's.

In recent years, there has been a growing danger posed by remerging diseases that were once
eradicated, such as leprosy and tuberculosis, as well as newly discovered diseases, such as
SARS, chikungunya, dengue, and others. This is in addition to the danger posed by newly

discovered diseases, such as SARS, chikungunya, and others. The pandemic of coronavirus

%0Jain, Manshu, RituGilotra, and Jitendra Mital, "Global trends of animal ethics and scientific research", Journal
of Medicinal Plants 5, no. 2 (2017) 96-105.

%1Balls, Michael, "Replacement of animal procedures: alternatives in research, education and testing”, Laboratory
animals 28, no. 3 (1994) 193-211.
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disease 2019 (COVID-19), which is caused by the SARS-CoV-2 virus, poses an extraordinary
threat not only to the public health all over the world, but also to the socioeconomic stability,
food security, and other social goods that are important to society. Recombinant technology
has led to the development of a number of new drugs and vaccines of a new generation, and
many more are currently in the process of being developed to combat the challenges posed by
these diseases and many others. Recombinant technology has also been instrumental in the
development of many other drugs and vaccines of a new generation.

It is common practise to make complementary use of alternative methods in addition to
conducting experiments on animals, and this occurs in research that is both fundamental and
application-oriented. Research on the various molecular and cellular components of life
processes is carried out in vitro or in silico to the greatest extent that is practically possible.
However, scientific research on animals is indispensable if we are to gain a deeper
comprehension of the intricate interconnections that are found throughout the organism as a
whole. We have the ability to significantly reduce the number of animals used for testing as
well as the amount of stress that is inflicted on them if we take into careful consideration and
select the most appropriate methods. This is something that we are able to do if we choose the
most appropriate methods.

7.2 Recommendations

More severe punishments should be imposed on those who break the rules. The fines imposed
by the various acts designed to safeguard the rights of animals are hardly substantial. Ifa person
“(0) promotes or participates in any shooting match or competition wherein animals are
released from captivity for the purpose of such shooting: he shall be punishable (in the case of
a first offence, with a fine which shall not be less than ten rupees but which may extend to fifty
rupees and in the case of a second or subsequent offence committed within ten years, with
imprisonment for a term not exceeding one year or with both such fine and imprisonment.)”
A violation of this section carries a fine of only ten rupees. This would apply, for example, to
the Killing of an animal for entertainment. The state of affairs does not change at any point in
the performance. Section 13(b) of the 1940 Drugs and Cosmetics Act reads as follows: “(b)
any drug or cosmetic other than a drug or cosmetic referred to in clause (a), the import of which
is prohibited under section 10, or any rule made under this Chapter, shall be punished with
imprisonment for a term which may extend to six months, or with fine which extend to five
thousand rupees, or both.”

A fine of up to one thousand and five hundred rupees may be imposed. Therefore, there is no

effective deterrence, and the law is not being effectively implemented, because the amount of
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the fine is so low. Therefore, the higher fine will not only ensure that the law is being properly
implemented, but will also increase the level of deterrence.

Chapter 2 of the Act for the Prevention of Cruelty to Animals, enacted in 1960, includes a
provision for the creation of an Animal Welfare Board of India. This Board first convened in
1962 and has continued to function continuously since then. The Board has implemented
several policies and procedures to reduce animal suffering and stop the violation of animals'
rights brought on by human activities like animal experimentation. The Animal Welfare Act
was written in 2011 to address animal rights abuses, with help from the Animal Welfare Board
of India. In India, the Animal Welfare Board has had a lot of success in bettering animal
conditions. Accordingly, they propose setting up a system that will be headed by the Animal
Welfare Board of India. The Animal Welfare Board of India will be better able to monitor the
building in this way.

As an alternative to maintaining the State Welfare Board System, which has been shown to be
ineffective, the Animal Welfare Board of India may decide to establish District level Animal
Welfare Associations. This would be done in place of continuing with the current system.
These Associations will be statutory bodies, and they will have perpetual succession built into
their structures. The AWBI will be in charge of putting them all together in their final form.
The members will consist of two to three representatives from each non-governmental
organisation (NGO) that is doing notable work to protect the rights of animals whose rights
have been violated as a result of illegal experimentation or any other form of illegal activity.
The purpose of this group is to protect the rights of animals whose rights have been violated as
a result of illegal experimentation or any other form of illegal activity. There is room for
approximately five or six notable nongovernmental organisations within the Association.

The membership of the Association will also include a representative from the general public
who is willing to donate their time to the cause of protecting animal rights. In addition to these
representatives, the membership will include a representative from the general public. All of
these members will contribute their time without expecting to be compensated. They will be
expected to show up for at least one meeting each and every one of the 30 days in a given
month. Any member of the society will be able to make a complaint to the Association in
complete secrecy by using a particular post box number that will be set aside for the express
purpose of receiving such communications. This box will be opened at every single meeting,
and we will have a discussion about the issues that have been brought up in the submissions.
If the solution to a particular problem lies within the scope of authority held by the Association,

then the Association is able to put that solution into action and compile a comprehensive report
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regarding the subject matter of the problem. They are obligated to make a report and submit it,
along with all of the other information that is relevant to the situation, to the AWBI Multi-
District Representative in the event that the solution falls outside of the Association's purview
of responsibility.

On a more positive note, India has made progress in protecting the rights of animals while also
keeping the interests of the different people involved in the process in mind. But can they take
care of themselves well enough to reduce the number of abuse cases? No is the right answer,
and here's why: In the 2018 ruling from the Uttarakhand High Court, the judges talked about
“animal rights,” but those rights were only for “non-citizens.” This means that the animals are
missing out on some very important rights that only citizens have. In the same way that some
animal rights are protected, but the loopholes for keeping human rights have been closed, the
same thing has happened with human rights. Animals being mistreated in labs is a horrible
thing to see. They are tortured for no reason, with the only exception being that it is for the
good of people. Even when there was nothing else that could be done, the “animals are better
than humans” argument would have been made. Even so, the idea of going back to older ways
of testing on animals in this day and age, when there is so much technology available, seems

ridiculous.
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SPORTS AND DISABILITY: LOOKING THROUGH GENDER LENSES
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Abstract

This article examines the intricate intersection of gender and disability within the context of
sports, shedding light on the distinctive challenges encountered by women athletes with
disabilities. The historical context marked by male dominance in sports, along with the concept
of ableism prevailing in the sporting landscape, necessitates a critical appraisal of systemic
biases and inequalities. It highlights the transformative potential of sports emphasizing holistic
benefits encompassing physical, psychological, and social dimensions. However, for women
athletes with disabilities, formidable barriers, including limited opportunities, inadequate
support systems, and structural constraints, pose significant impediments. Moreover, the
article delves into issues such as gender-based pay disparities and media representation. It
also provides an overview of the legal framework in India for ensuring accessible sports for
women with disabilities, emphasizing constitutional provisions of equality and non-
discrimination, and the pivotal Rights of Persons with Disabilities Act of 20161. Notable
government initiatives, including the Khelo India scheme, are discussed, alongside a
significant legal case exemplifying discrimination against a woman athlete with disabilities. It
reinforces the importance of recognizing access to sports as a fundamental human right for
individuals with disabilities, as emphasized in international legal frameworks, including
articles from the Universal Declaration of Human Rights?, the United Nations Convention on
the Rights of Persons with Disabilities® and the International Covenant on Economic, Social,
and Cultural Rights*. The article advocates for inclusive sports design and promoting gender-
sensitive policies to empower women athletes with disabilities, fostering inclusivity within the
realm of sports.
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Introduction

Sports, with their profound ability to bestow independence and self-empowerment through
individual performance and competition, have long stood as a symbol of freedom and choice.
Yet, within the realm of sports, an enduring narrative of male dominance has persisted
throughout the annals of history. In contemporary times, despite notable advancements in
gender equality, women continue to encounter significant disparities in athletic success when
compared to their male counterparts. The interplay of gender and disability further compounds
this issue, casting a spotlight on the unique challenges faced by women athletes with
disabilities. As we delve into the complexities of this intersectionality, it becomes apparent that
the question of how gender and disability intersect in the sporting arena demands a closer
examination. This article examines the deeply ingrained prejudices and systemic obstacles that
have perpetuated gender discrimination and exclusion in the world of sports.

The concept of disability sports, denoting sports tailored to accommodate individuals with
disabilities®, is a testament to society’s evolving understanding of inclusivity and equality.
However, it is crucial to recognize that the prevailing sports landscape predominantly caters to
those who are physically fit and able-bodied. This inherent bias against individuals with
disabilities is rooted in the phenomenon known as “Ableism”. Ableism constitutes
discrimination and social prejudice against people with disabilities, premised on the erroneous
belief that conventional abilities are inherently superior. At its core, ableism perpetuates the
damaging notion that individuals with disabilities require “fixing” and defines them primarily
by their disability. Much like racism and sexism, ableism employs stereotypes, misconceptions,
and generalizations to classify entire groups of people as “less than”®.

In the sporting world, ableism’s influence is pervasive and exclusionary, portraying sports as a
realm reserved solely for those without disabilities. This prejudiced outlook not only hinders
the participation of athletes with disabilities but also perpetuates the stigmatization of their
capabilities. Examining the myriad impediments that hinder the participation of women with
disabilities in athletic events reveals a landscape marred by gender discrimination, structural
inequalities, and a pervasive gender pay gap. These challenges extend beyond the mere

underrepresentation of female athletes with disabilities and encompass systemic issues such as

% Karen P. DePauw, “Girls and Women with Disabilities in Sport,” 70 Journal of Physical Education, Recreation
& Dance 50-2 (1999).

® Ashley Eisenmenger, “Ableism 101 - What is Ableism? What Does it Look Like?” Access Living, 2019available
at: https://www.accessliving.org/newsroom/blog/ableism-101/ (last visited September 14, 2023).
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the lack of funding for equipment, limited media representation, infrastructure barriers, and
misconceptions regarding the impact of sports on the female physique.
The intersectionality of gender and disability in sports casts a glaring light on the compounded
disadvantages faced by women athletes with disabilities. In both the sporting arena and broader
society, these women grapple with double discrimination, which permeates every facet of their
lives. The challenges they confront in sports mirror the barriers they encounter in education,
employment, and social inclusion. The enduring disparities between male and female athletes
with disabilities underscore the urgency of addressing these issues and dismantling the deeply
entrenched biases and structural inequalities that persist.
This examination of the intersectionality of gender and disability in sports serves as the
backdrop against which Article 14 of the Indian Constitution” assumes paramount importance.
Article 14, a fundamental right enshrined in the Indian Constitution, guarantees the right to
equality before the law and the equal protection of the laws within the territory of India. This
constitutional provision serves as a cornerstone of India’s democratic framework, embodying
the principle of equality as a fundamental tenet of the nation’s legal and moral ethos. It is within
the context of Article 14 that the rights and challenges of women athletes with disabilities find
a legal foundation. By studying the intersectionality of women with disabilities and sports in
terms of equality and non-discrimination, we aim to unravel the mechanisms through which
the law can be leveraged to challenge and rectify the prevailing inequalities in the sporting
world. In doing so, we hope to shed light on the transformative potential of the principle of
inclusivity, promoting equity and empowering women athletes with disabilities to realize their
full potential in the world of sports.
I

Understanding Gender and Its Intersectionality with Disability
Gender is a dynamic and social concept that changes over time and it varies as per different
societies. It determines the characteristics like how a person will behave and what role they
will play within the rules set by society. Gender is a concept that is evolved by society so that
its dominant position remains in favour of men. It results in inequality and makes the whole
concept hierarchical. Gender is culturally manifested with prevailing ideologies to assign roles,
actions, and rules and legalize their status in society.
Disability is the opposite of ability which distinguishes people or even discriminates based on

capability and ability at par with non-disabled people. Here, the ableist perspective dominates

7 The Constitution of India, art. 14.
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the narrative and excludes and devalues disabled people from the larger society and so is their
representation in the society. The term “Intersectionality” was given by Kimberle Crenshaw in
1991 when she was studying the intersection of race and gender®. She argued that gender-based
discrimination is multi-dimensional. The intersectionality of disability means when it meets
other discriminatory factors such as class, gender, ethnic identities, sexual orientation etc.
Disability and gender are linked in a way that makes females with disabilities more vulnerable
to such cumulative or compounded disadvantage and resultant discrimination?®.

In Patan Jamal Vali v. State of Andhra Pradesh!® the Supreme Court held that the
intersectional identity of a disabled woman from a scheduled caste community would place her
in a uniquely disadvantaged position. Also, that judgement highlighted that we should adopt
“an open textured legal approach that would probe the fundamental underpinnings of

9911

inequality”*, as intersectionality just exhorts. This calls for a social and economic analysis of

12 rather

law, allowing us to frame equality concerns in terms of “power and powerlessness
than difference and similarity. Due to the conceptual limitation of the single-axis analysis, these
intersecting assertions may be overlooked since they are not unidirectional. The intersectional
analysis calls for a more honest portrayal of reality to reflect how social disparities are felt.
Sex on the other hand is a bio-physical concept and it includes intersex persons. Though gender
and sex are used interchangeably gender identity is something which states how a person feels
for themselves irrespective of a person’s own physical body and designated sex. To understand
the intersectionality of gender with a disability is to understand the coupling factors of
discrimination by both terms in any particular society. Those things which restrict a person
from doing their best is called the barrier in society for disabled people. Gendered perception
brings its specific barriers and thus we see certain barriers in terms of independence of
movement of females, discrimination in access to women-centric healthcare facilities, literacy
issues, etc.

In the Navtej Johar v. Union of India®3, the court applied an intersectional lens to Article 15(1).
This means that they considered how discrimination often arises from a combination of factors,
rather than just one. The court recognized that a strict and formalistic interpretation of Article

15(1) that only looked at one factor in isolation would be inadequate*. The court also noted

8 M. Sameeha Barvin v. The Joint Secretary, (2022) 1 MLJ 466. para 16.
°|d. at para 17.

10 AIR 2021 SC 2190.

1d. at para 17.

12 1hid.

13 AIR 2018 SC 4321.

14 1d. at para 36.

57



that discrimination based on sex often involves stereotypes and societal beliefs about the
differences between men and women. These stereotypes are used to justify and perpetuate
discrimination. Therefore, the court argued that a limited interpretation of Article 15(1) that
doesn’t consider the intersectional nature of discrimination would fail to provide meaningful
protection against discrimination.
In essence, the Navtej Johar case highlighted the importance of interpreting Article 15(1) in a
way that recognizes the complex and interconnected nature of discrimination and ensures that
the constitutional prohibition against discrimination is robust and effective in addressing
various forms of discrimination.
]|

Women Athletes with Disabilities Redefining Boundaries in Sports
Women athletes with disabilities have found that their participation in sports transcends mere
physical activity; it has become an integral and transformative part of their lives. Engaging in
sports has yielded a plethora of benefits for these athletes, extending far beyond the realm of
physical fitness. They have experienced a significant boost in stamina, endurance, overall
fitness, and physical strength, attributes that are essential for excelling in their respective
sporting disciplines. Moreover, participation in sports has instilled in them a profound sense of
accomplishment and purpose, contributing to their overall well-being. The advantages of sports
are not confined solely to the physical domain; they extend to the psychological and emotional
aspects of these athletes’ lives. By engaging in sports, women with disabilities have acquired
valuable tools to navigate the challenges and pressures of life. Sports have provided them with
a platform to build better self-esteem and self-confidence, allowing them to confront and
overcome adversity with resilience. In essence, sports have afforded them a newfound freedom
of choice in various facets of their lives, empowering them to make decisions with confidence
and determination.
One of the most remarkable aspects of sports is its positive impact on mental health. Regular
participation in sports has been associated with reduced stress, anxiety, and depression, leading
to improved overall well-being. Women athletes with disabilities have reported heightened
levels of self-assuredness and a renewed sense of self-worth through their sporting pursuits.
This newfound confidence has allowed them to break down stereotypes and transcend societal
boundaries that often confine individuals with disabilities. Moreover, sports have played a
pivotal role in reshaping societal perceptions of these women athletes within an ableist society.
By demonstrating their competence and excellence in their respective sports, they have

shattered preconceived notions and biases. Their achievements on the sporting stage have
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portrayed them not as individuals defined by their disabilities but as accomplished athletes
capable of extraordinary feats. Another crucial dimension in the lives of women athletes with
disabilities is the development of a sense of community through sports. While sports can be
highly competitive, they also foster teamwork and collaboration. This sense of community
extends beyond the playing field, leading to the formation of lasting social circles. Even in
individual sporting events, athletes develop a camaraderie with fellow competitors, forging
connections that transcend the boundaries of disability.

Recognition is another noteworthy social benefit derived from participation in sports. However,
it is important to acknowledge that not every woman athlete with a disability receives the level
of recognition commensurate with her accomplishments. The gender bias that pervades the
world of sports further compounds this issue, leading to unequal pay for women athletes. This
gender-based pay gap is a troubling menace that underscores the ongoing disparities faced by
women athletes, both with and without disabilities®. Furthermore, media representation plays
a pivotal role in shaping public perceptions of women athletes with disabilities. The portrayal
of these athletes in the media often differs markedly from that of their able-bodied counterparts.
The media tends to focus on their disabilities rather than their athletic achievements,
perpetuating stereotypes and reinforcing societal biases. Another significant challenge lies in
the unequal social recognition of Para-sports compared to mainstream sporting events like the
Olympics and the Commonwealth Games. Para-sports, despite their incredible displays of
athleticism and dedication, are often not accorded the same level of prestige and attention. This
disparity in recognition further underscores the prevailing biases that continue to persist in
society.

Despite the myriad challenges and systemic issues faced by women athletes with disabilities,
they have emerged as trailblazers, rewriting the narrative of what is achievable. These
extraordinary athletes, including notable figures like Deepa Malik, Karam Jyoti Dalal, Aruna
Tanwar, Ekta Bhyan, Pooja Agrawal, Palak Kohli, Parul Parmar, and Bhavina Patel, serve as
shining examples of resilience, determination, and excellence®. Through their remarkable
achievements and unwavering commitment to their sports, they have not only broken barriers

but have also paved the way for future generations of women athletes with disabilities. The

15 Hetvi Trivedi, “Gender Discrimination in Sports- How long must we wait for equality?” The IP Press,
2021available at: https://mww.theippress.com/2021/08/23/gender-discrimination-in-sports-how-long-must-we-
wait-for-equality/ (last visited June 23, 2023).

16 Shai Venkatraman, “India at Paralympics 2021 — Meet the disabled women athletes looking to make the country
proud” Newz Hook | Disability News - Changing Attitudes towards Disability, 202lavailable at:
https://newzhook.com/story/india-at-paralympics-2021-meet-the-disabled-women-para-athletes-looking-to-
make-the-country-proud/ (last visited June 23, 2023).
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participation of women athletes with disabilities in sports goes beyond the pursuit of physical
fitness and athletic excellence. It encompasses a holistic transformation, encompassing
physical, psychological, and social dimensions. These athletes have harnessed the power of
sports to boost their self-esteem, instil confidence, and challenge societal biases. While they
continue to face challenges such as unequal recognition and media representation, their
perseverance and accomplishments serve as a testament to the boundless potential of human
determination and resilience. Through their achievements, they inspire and empower others to
defy limitations, redefine stereotypes, and embrace the limitless possibilities that sports offer.
v
Barriers to Accessible Sports and Factors Contributing to Inaccessible Sports for
Women Athletes with Disabilities
Most woman athletes with disabilities started participation and preparation only after entering
college there they experience a lack of sports equipment and limited opportunities. There is
also a lack of encouragement and information regarding opportunities in sports. The sporting
side becomes necessary when they get admission to college because it comes as a part of the
academic degree they are pursuing and is essential for them to graduate. Also, different
disabilities have different accessibility problems regarding sports and choosing the sports to
excel in. It clearly shows that the choices are limited for women athletes with disabilities. The
families of women athletes with disabilities have also been seen as not supportive of their sports
endeavours, resulting in low self-esteem weak athletic identity and economic and financial
barriers. It ranges from strong support to no support at all. This lack of support thus becomes
very crucial for women athletes with disabilities because some athletes do you even leave
sports. They are likely to be forced to choose between livelihood and sports. Here comes the
powerful role of the coach of the athlete as they are, the ones who support them and give them
the requisite expertise for their sport. still, there are various cases where the disabled athlete be
it male or female requires a coach with the combined knowledge of disabilities and sports.
There is a lack of opportunities at the grassroots level for example in schools and training
outside schools also for women athletes with disabilities. Also, the education system is
designed such that it becomes a limiting factor responsible for participation in sports. Structural
barriers such as the Infrastructural constraints in terms of the poor state of the college gym,
travelling issues and poor quality of accommodation as seen in the 18th national Para athlete’s
championship which includes washroom issues, narrow doors and even basic drinking water
quality. There is also a clear lack of accessible design in sports for athletes with disabilities.

Traditional sports that are more appealing to women are not promoted by sporting organisations
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to the same extent as male popular events. Also, the traditional or not seen as a sport of choice
or female athlete with a disability. The low participation of women in disability sports shows
that society does not regard their endeavour as a normal sporting event or even as a real sport.
The medical profession was not considered part of the athletes' support network!’. Sports
organisations are also designed keeping in mind the abled body athletes, especially that of
males let alone women athletes with a disability. More importantly, there is a lack of female
athletes and administrators, including female athletes with a disability, which results in a less
favourable environment and less voice of representation which ultimately becomes a huge task
to generate awareness, especially concerning issues related to women and women athletes with
disabilities.
Vv
International Legal Framework for Ensuring the Right of Accessible Sports for Women
with Disabilities

Article 258 of the Universal Declaration of Human Rights bestows upon every individual the
entitlement to security when confronted with circumstances beyond their control, such as
unemployment, sickness, disability, widowhood, old age, or other forms of destitution. This
provision underscores the imperative of safeguarding the socio-economic well-being of all
human beings. The UNESCO International Charter on Physical Education and Sport®®
articulates a fundamental precondition for the effective exercise of human rights: the freedom
for each person to cultivate and preserve their physical, intellectual, and moral capacities. This
necessitates the assurance of access to physical education and sport for all individuals,
regardless of their background or circumstances. According to the United Nations Inter-
Agency Task Force on Sport for Development and Peace report?, the right to access and
participate in sports is considered a fundamental human right essential for leading healthy and
fulfilling lives across all age groups.

The United Nations Convention on the Rights of Persons with Disabilities?® (hereinafter
UNCRPD) of 2006 was established to safeguard the rights and dignity of individuals with

17 Lisa M. Olenik, Joan M. Matthews and Robert D. Steadward, “Women, Disability and Sport: Unheard Voices”
Canadian Woman Studies/les cahiers de la femme (1995).

18 Article 25 of The Universal Declaration of Human Rights, available at:
https://mww.humanrights.com/course/lesson/articles-19-25/read-article-25.html (last visited June 24, 2023).

19 UNESCO International Charter of Physical Education and Sport, 21 November 1978 - UNESCO Digital
Library, available at: https://unesdoc.unesco.org/ark:/48223/pf0000216489 (last visited June 24, 2023).

20 UN Inter-Agency Task Force on Sport for Development and Peace, “Sport for development and peace: towards
achieving the Millennium Development Goals: report from the United Nations Inter-Agency Task Force on Sport
for Development and Peace” (2003).

21 Paul Dickey, “Convention on the Rights of Persons with Disabilities” (2006).
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disabilities. Article 3 of the UNCRPD underscores the principles of non-discrimination and
gender equality. Article 4(b) obliges state parties to eliminate discriminatory laws, rules,
customs, or practices targeting individuals with disabilities through legislative measures.
Article 4(d) obligates nations to ensure that public authorities and institutions adhere to the
convention’s principles and refrain from actions inconsistent with it. Furthermore, Article 6 of
the UNCRPD highlights the multiple forms of discrimination faced by women and girls with
disabilities and mandates state parties to take necessary measures to ensure their full enjoyment
of human rights. Article 16 emphasizes the right to be free from exploitation, violence, and
abuse, with a focus on the enactment of robust laws by state parties. Article 30 of the UNCRPD
strategically harnesses sport and the right to participate in cultural life, leisure, and sport as a
potent tool for inclusion. It guarantees the right to engage in sports, recreation, and leisure
activities “on an equal basis”, specifically addressing the right to sports participation for
individuals with impairments. Additionally, it calls for government actions to ensure the full
exercise of rights and freedoms, including equal access to services, education, employment,
healthcare, and personal freedoms for women.

Avrticle 1 of the International Covenant on Economic, Social, and Cultural Rights?? underscores
the right to self-determination, allowing people to choose their political status and shape their
economies, societies, and cultures. Article 7 of the Covenant recognizes the right to just and
favourable working conditions, encompassing reasonable working hours, paid holidays, decent
living standards, safe and healthy workplaces, equal promotion opportunities, and pay for
public holidays. Moreover, Article 12 addresses the right to the highest attainable standard of
physical and mental health, while Article 13 recognizes the right to an education that promotes
human dignity and holistic development. Article 15 of the Covenant acknowledges the
fundamental right to engage in cultural activities, which inherently encompasses participation
in sports, recreation, play, and leisure.

In essence, these international legal instruments collectively affirm the intrinsic importance of
sports and physical activity as integral components of human rights, emphasizing their role in
promoting well-being, equality, and inclusivity for all individuals, including those with

disabilities and across various socio-economic contexts.

22 Supra note 4.
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VI
National Legal Framework for Ensuring the Right of accessible sports for Women with
Disabilities

The constitutional framework of India, enshrined in itself, lays the foundation for ensuring
equality and non-discrimination, particularly concerning gender and disability. Article 1423 of
the Indian Constitution is a cornerstone, stipulating that every individual is entitled to equality
before the law, and the State shall not deny any person equality before the law or equal
protection of the laws within the territory of India. Simultaneously, Article 15 of the
Constitution of India takes a significant stride by prohibiting discrimination on various
grounds, including religion, race, caste, sex, or place of birth. The intersection of these two
constitutional provisions assumes paramount importance when addressing the unique
vulnerability experienced by individuals at the crossroads of gender and disability. It is
imperative to address the challenges they face through the twin principles of equality and non-
discrimination.
Within this legal context, the Right to Persons with Disabilities Act, of 2016 (hereinafter
RPwD Act 2016) emerges as a pivotal legislative instrument. Section 2(s) of this act defines a
“person with a disability” as an individual who has a long-term physical, mental, intellectual,
or sensory impairment that, when combined with various barriers, obstructs their full and
effective participation in society on an equal footing with others. To comprehensively
encapsulate these barriers, Section 2(c) of the RPwD Act 2016 provides an expansive definition
of the term “barrier”. Barriers include factors such as communicational, cultural, economic,
environmental, institutional, political, social, attitudinal, or structural elements that impede the
complete and effective integration of persons with disabilities into society. Section 3 of the
RPwD Act 2016 establishes provisions specifically dedicated to promoting equality and non-
discrimination among persons with disabilities:

1. The appropriate government shall ensure that Persons with disabilities enjoy the right

to equality, life with dignity and respect for his or her integrity equally with others.
2. The appropriate government shall take steps to utilise the capacity of Persons with

Disabilities by providing an appropriate environment.

23 Supra note 7.
24 Supra note 1.
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3. No person with a disability shall be discriminated against on the grounds of disability
unless it is shown that the impugned act or omission is a proportionate means of
achieving a legitimate aim.

4. No person shall be deprived of his or her liberty only on the ground of disability.

5. The appropriate government shall take the necessary steps to ensure reasonable
accommodation for persons with disabilities.

The principle of “reasonable accommodation” is given explicit recognition in Section 2(y) of
the RPwD Act 2016, which defines it as necessary and appropriate modifications and
adjustments that do not impose a disproportionate or undue burden in specific cases but ensure
that persons with disabilities can enjoy and exercise their rights and privileges on an equal
footing with others. Section 30 of the RPwD Act 2016 sets forth guidelines, reinforced by the
term “shall”, imposing a mandatory obligation on the appropriate government and sports
authorities to accord due importance to persons with disabilities within the domain of sports.
These guidelines encompass the formulation of schemes and programs aimed at promoting and
developing sporting talent among individuals with disabilities. The government is directed to
encourage the active participation of persons with disabilities in sporting activities, which
includes recognizing their participation in plans and programs designed for the development of
sports potential and making appropriate arrangements to facilitate such participation. This
involves redesigning infrastructure and restructuring curricula to guarantee accessibility to all
sporting activities, harnessing technology to enhance potential and skill in athletic pursuits,
ensuring necessary provisions for participation in all athletic events, and allocating funding for
infrastructure, training, and other essential components. The act further mandates the
organization and promotion of events, as well as the facilitation of awards to honour and
encourage winners and participants. The intrinsic value of sports as a means to foster
community and provide therapeutic benefits is undisputed. Therefore, the government is
compelled by legal obligation to take requisite actions that afford individuals with disabilities
the opportunity to partake in a diverse range of sports, recreational activities, and cultural
endeavours?. This commitment to accessibility ensures that those with impairments can fully
engage in a variety of sports, leisure, and cultural pursuits, thereby promoting inclusivity and

holistic development.

%5 National Policy.pdf. available at:
https://disabilityaffairs.gov.in/upload/uploadfiles/files/National%20Policy.pdf (last visited June 24, 2023)
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The legal framework outlined above demonstrates India's commitment to fostering inclusivity,
equality, and non-discrimination for individuals with disabilities, particularly women, in the
sphere of sports. These legal provisions underscore the importance of creating an enabling
environment that eliminates barriers, facilitates participation, and promotes the principles of
equality and dignity for all, irrespective of gender or disability.
VII
Sports Authorities/ Organisations and Government Initiatives

The National Program for the Development of Sports Scheme also known as “Khelo India”
was launched by the Government of India in 2017. The scheme was notified by the Gazette of
India on 9.10.2017. This scheme aims to encourage and promote grassroots-level sports. For
this scheme, three sporting bodies were made keeping in mind the varying types of disabilities.
These three sporting bodies conduct various international events. They are endowed with
responsibilities of sports, their disciplines, rules, and facilities. They take responsibility for
promotion, training and holding competitions. These three bodies are the Para Olympics
Committee of India (PCI) for Physically disabled persons, Special Olympics Bharat (SOB) for
Mentally challenged persons and All India Sports Council of Deaf (AISCD) for Deaf and
Dumb athletes with disabilities. The operational guidelines for the scheme state that fifteen
crore rupees were to be utilized under this scheme. It can be utilised by creating specialised
sports infrastructure, player classifications and equipment support. They can also be utilised by
establishing a new training centre for athletes with disabilities along with providing
scholarships for coaching and diplomas. The guidelines also call for providing support for
sports competitions and preparation of teams for participation including the Paralympics.

The Government of India took several important initiatives establishing a training Centre for
Para-athletes in Gujarat in 2017 and conducting a Para-athlete championship at Bengaluru in
2018. Sports Authority of India (hereinafter SAI) also has their schemes. They assist the
national sports federation. Their scheme covers providing equipment, support facilities,
wholesome food and supplements, accommodation, transportation services, coaching services,
medical assistance and participation in international contests. All of these are provided to
sportspersons with disabilities. For elite athletes; Infrastructure, training, and participation in
international competitions are all provided by SAI. The primary location for sporting events
involving athletes with disabilities is the SAI’s Netaji Subhas Western Centre in Gandhinagar.

Coaching camps to prepare athletes to compete in various international tournaments are held

% Khelo India, available at: https://kheloindia.gov.in/ (last visited June 24, 2023).
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at SAI centres. These centres are Gandhinagar, Sonipat and Bangalore. Elite athletes get
support under the “Target Olympic Podium” Program (TOP Scheme) in exchange for earning
medals at the Olympics.
Considering the challenges of doubly disadvantaged situations of women athletes with
disabilities and despite having a progressive policy framework for sports, the World Bank
Report which was released in 2017 highlights that implementation by institutions is very poor.
Issues like non-cooperation or support are ever evident along with no proper institutional
facilities.
VI

M Sameeha Barvin v. the joint secretary, ministry of Youth and Sports, Department of

Sports, Government of India and Ors.?’
This case stands as a seminal legal pronouncement with profound implications for
understanding the intricate interplay between disability and gender. It underscores the
unfortunate reality that women athletes with disabilities endure a compounded form of
discrimination, resulting in what can aptly be described as double jeopardy. To address the
formidable barriers these athletes face, it becomes imperative to augment the framework of
institutional, legal, and social support aimed at facilitating their success within the realm of
sports.
The judicial verdict in this case notably transcends its immediate factual circumstances, casting
a wider and more encompassing light on the underlying issues. It serves as a stark reminder of
the multifaceted dimensions of discrimination that are both unique and distinct. Consequently,
the case beckons for a comprehensive and holistic approach, necessitating a deeper
understanding of the predicament faced by women athletes with disabilities.
The petitioner in this case was a woman athlete grappling with a profound disability,
characterized by a 90% hearing loss and the loss of her ability to speak from the tender age of
six. Despite these formidable challenges, she distinguished herself in the domains of the long
jump and high jump, achieving commendable success at both national and state levels. Her
remarkable accomplishments include 13 medals, 11 of which were gold. In a national selection
test conducted in New Delhi, she astoundingly surpassed the eligibility criterion for the long
jump by leaping a distance of 5.5 meters, whereas the stipulated parameter was 4.25 meters.
Remarkably, she secured the top position in the selection list. However, despite these

remarkable achievements, her inclusion in the World Deaf Athletic Championship was denied

27 Supra note 8.
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on the grounds of gender bias, favouring a male participant instead. The petitioner perceived
this as a glaring instance of discrimination, as she had unequivocally met the national selection
criteria, and her primacy in the selection list was unjustifiably disregarded. Subsequently, she
petitioned the court for a writ of mandamus, seeking her inclusion in the final selection roster
and participation in the Fourth World Deaf Athletic Championship scheduled for Lublin,
Poland, from August 23 to August 28, 2021.

Upon reviewing the petition, the court issued a directive to the third respondent, instructing the
petitioner’s selection based on her meritorious performance, thereby rendering her eligible to
partake in the World Deaf Olympic Championship in 2022, as well as the Paralympics in 2023.
The petitioner also contended that her home state of Tamil Nadu possessed a Sports Council
for the Deaf, which, in her estimation, exhibited incompetence. Furthermore, she alleged
mistreatment by the All-India Sports Council for the Deaf (AISCD) during her stay in Delhi.
The petitioner cited instances of abuse and threats by AISCD officials, including the
withholding of her passport and the failure to expedite her visa application, all of which
detrimentally impacted her performance. Additionally, she contended that upon her return to
India, the maltreatment persisted, particularly concerning the disbursement of funds. It was
underscored in the petition that the petitioner’s travel expenses were only covered following
an interim court order. Consequently, the petitioner implored the court to intervene against
such discrimination based on her gender and disability, emphasizing the essential role that
equality and equitable treatment play in fostering meritocratic opportunities within the realm
of sports.

The court, in response to the interim order of August 13, 2021, noted that the petitioner
participated in the Fourth World Deaf Athletic Championship in Poland, thereby qualifying for
the World Deaf Olympic Championship in 2022 and the Paralympics in 2023. The adversities
and impediments encountered by the petitioner, grounded in her gender and disability,
throughout her athletic journey, even after successfully clearing the national selection tests,
unequivocally demonstrated a clear case of gender discrimination, invoking the provisions of
Article 15(1) of the Constitution. This case vividly exemplifies the intersectional nature of
discrimination. During advocacy on behalf of the petitioner, compelling statistical data were
presented. This data revealed a stark gender disparity in the participation of female athletes in
the Paralympics. Specifically, in the Paralympics of 2018, there were 431 male athletes
compared to only 123 female athletes. In the Paralympics of 2021, India sent a contingent of
54 athletes, among whom only 14 were women. This conspicuous underrepresentation of

women in the premier sporting event for individuals with disabilities is a formidable obstacle
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compounded by a matrix of societal, cultural, economic, and knowledge-based barriers. The
court, in its adjudication, emphatically conveyed that the yardstick for defeat should not be
discrimination but rather a genuine assessment of an athlete's potential, which emanates from
their spirit, intellect, physical prowess, and inner fortitude.
In summation, the court unequivocally declared this case as a glaring instance of discrimination
rooted in both gender and disability. The competent authorities, namely the state and central
governments, were found not wanting to provide requisite support to the petitioner, ensuring
her safety, and inspiring confidence in her abilities as an athlete. In the exercise of its authority
under Article 226, the court issued a series of directives with the aim to provide substantive
justice. These directives encompassed a comprehensive overhaul of policies relating to female
athletes with disabilities. These directives include the elimination of unjust discrimination
against female athletes with disabilities along multiple axes, financial support, adherence to
selection norms, provision of the necessary training and medical facilities, fostering an
environment conducive to the realization of full potential, supplying disability-friendly apparel
and accessories, extending financial assistance to family members accompanying female
athletes with disabilities to international events, offering reasonable accommodations,
promoting gender equality through awareness initiatives, and ensuring safety and security
during travel, regardless of the number of participants. Collectively, these directives seek to
ensure equitable and dignified treatment for all women athletes, empowering them to excel in
the field of sports.
IX
Shortcomings and Challenges for Accessible Sports for Women Athletes with
Disabilities
In order to foster a greater sense of autonomy, achievement, and inclusivity, it is imperative
that we take comprehensive steps to expand the scope and accessibility of Para sports, both at
the school and collegiate levels. This expansion not only serves to empower individuals with
disabilities but also addresses the pervasive issue of ableism within the domain of sports. To
effectively realize this goal, a multifaceted approach is necessary, encompassing various key
measures and considerations.
First and foremost, educational institutions play a pivotal role in laying the foundation for
inclusive sports opportunities. Schools and colleges should take proactive steps to introduce a
diverse array of Para sports options within their curricula and extracurricular activities. By
offering a wide range of sporting choices, educational institutions enable aspiring athletes with

disabilities to explore their interests and passions. Early exposure to Para sports not only
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nurtures their talents but also instils a sporting spirit from a young age, fostering a lifelong love
for physical activity and competition. However, the mere introduction of Para sports
opportunities is insufficient. It is essential to ensure that these opportunities are genuinely
accessible to all, regardless of an individual’s physical abilities or disabilities. To achieve this,
educational institutions and sports organizations must implement reasonable accommodations.
These accommodations should encompass modifications and adjustments that remove barriers
and facilitate the full participation of individuals with disabilities. Such measures can range
from accessible facilities to adaptive equipment, ensuring that no aspiring athlete is unduly
hindered by physical limitations.

Beyond the educational sphere, there is a pressing need to raise awareness among parents and
the broader community about the significance of para-sports. This awareness-building effort is
instrumental in cultivating respect for the dedication, talent, and achievements of athletes with
disabilities. By acknowledging and celebrating their accomplishments, society can shift its
perspective and begin to embrace inclusivity rather than discrimination. A change in societal
perception is critical to fostering a supportive environment for athletes with disabilities and
breaking down the barriers that hinder their full participation in sports. Institutional and familial
support mechanisms must undergo sensitization to better cater to the specific needs of athletes
with disabilities. This sensitivity should align with government policies aimed at creating a
more inclusive sports landscape and enhancing prospects for individuals with disabilities. It is
incumbent upon educational institutions, sports organizations, and families to recognize and
address the unique challenges faced by athletes with disabilities, ensuring that they receive the
necessary support and accommodations to thrive in their chosen sports.

Promotion and media coverage of Paralympic events constitute another vital component of the
paradigm shift needed in the realm of Para sports. These platforms must shift their focus away
from framing stories through a solely human-interest lens and instead emphasize the
competitive aspects of sports. By doing so, the media can help reshape public perceptions and
highlight the extraordinary accomplishments of Para athletes. By emphasizing the dedication,
skill, and determination required for success in Para sports, media coverage can contribute to
altering the narrative surrounding disability in sports. Currently, there exists an urgent
imperative to elevate the recognition of para-sports accomplishments. Regrettably, many
members of the general public remain unaware of the remarkable successes achieved by
athletes with disabilities, and numerous such athletes go unrecognized.

There is a general absence of sports legislation in India that specifically addresses the needs

and rights of female athletes with disabilities. Existing sports laws do not sufficiently consider
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the unique challenges faced by this group, including accessibility, equal opportunities, and anti-
discrimination measures. Legal procedures can be complex and costly, making it difficult to
seek redress for grievances. Representation of female athletes with disabilities in sports
governing bodies and decision-making positions is limited. This lack of representation can
result in policies and initiatives that do not adequately address their needs resulting in the lack
of comprehensive legislation or policies specifically tailored to address the unique needs and
challenges of women athletes with disabilities. The existing legal framework often falls short
in providing holistic protection and representation for this group, as it tends to overlook the
intersectionality of gender and disability. The Act occasionally mentions women in the context
of reproductive health but tends to lump women and children with disabilities together, failing
to address the distinct needs of adult women?®, Furthermore, legal provisions related to issues
like livelihood assistance and social security, though essential, often lack a gender-sensitive
approach that recognizes and caters to the unique challenges women athletes with disabilities
encounter. The absence of targeted support mechanisms within the legal framework can limit
their opportunities for training, participation in sports events, and career development.
Moreover, it’s crucial to question whether institutions like the National Commission for
Women have dedicated departments, cells, or desks specifically designed to address the
concerns and promote the rights of women athletes with disabilities. The lack of specialized
attention within such institutions can further marginalize this already underrepresented group.
To rectify this disparity, it is essential to implement the measures outlined above and
collectively alter our perspective. By creating a more inclusive, equitable, and celebratory
environment for Para sports, we can ensure that these exceptional athletes receive the
recognition and respect they rightfully deserve. Ultimately, this transformation will not only
benefit athletes with disabilities but will also enrich the broader sports community by
promoting diversity, inclusivity, and the values of determination and excellence that underpin
the world of sports. Women athletes with disabilities deserve not only equal opportunities but
also the tailored support necessary to overcome the intersectional barriers they confront in

pursuing their sports careers.

2 Does the new Act for the disabled represent the needs of differently abled women? Hindustan Times,
2017available at: https://www.hindustantimes.com/india-news/when-the-odds-are-against-her-does-the-new-
act-for-the-disabled-represent-the-needs-of-differently-abled-women/story-Qa9PoZoHJIXtOdIShOdEDZI .html
(last visited September 23, 2023).
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Conclusion

The path to achieving equal opportunities for women athletes with disabilities in sports is
indeed fraught with legal complexities and challenges. Despite the constitutional guarantees of
equality and non-discrimination, the practical application of these principles within the realm
of sports in India remains elusive. Discrimination against women athletes with disabilities
persists, and numerous barriers hinder their full participation and success in sports. While the
RPwD Act 2016, provides some protections for individuals with disabilities, it falls short in
comprehensively addressing the unique challenges faced by women athletes in the sporting
arena. This deficiency necessitates urgent reforms and amendments to ensure that existing laws
adequately protect the rights of women athletes with disabilities.

Several pressing issues demand attention and action. The mandate for equal access to sports
facilities, funding, and opportunities for women athletes with disabilities is paramount. It is
essential to enforce existing legal protections more rigorously and eliminate discrimination and
unequal treatment in areas such as funding, coaching, and access to sports infrastructure.
Gender pay disparities in sports, a matter of grave concern, require rectification in line with the
fundamental principle of equal pay for equal work under Article 14 of the Indian Constitution.
The lack of representation and visibility of women athletes with disabilities in sports
organizations exacerbates their challenges. Addressing this issue demands active promotion
and inclusion of women with disabilities in decision-making roles within sports organizations.
Their perspectives and experiences must inform the development of inclusive policies and the
promotion of women's sports. Media portrayal and public perception continue to pose
formidable hurdles. Stereotypes and biases perpetuated by the media can reinforce societal
misconceptions about women athletes with disabilities. Legal measures and guidelines for
responsible media reporting and representation can challenge these harmful narratives and
promote more accurate and inclusive depictions.

To address these challenges comprehensively, a multi-pronged approach is essential. This
includes advocating for gender-sensitive policies and funding allocations within sports bodies,
raising awareness about the rights and achievements of women athletes with disabilities, and
actively involving them in the design and implementation of sports programs. It also
necessitates reforms and amendments to existing laws to ensure comprehensive protection of
their rights. The intersectionality of gender and disability in sports reveals a complex landscape
marked by discrimination, structural inequalities, and a lack of legal protection. It is incumbent

upon the government, sports organizations, civil society, and the legal community to
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collaborate and dismantle the barriers hindering the full participation of these athletes. By
upholding their rights and promoting a more inclusive and equitable sporting landscape, we
can harness the transformative potential of sports to empower women athletes with disabilities
to excel and redefine the boundaries of what is achievable.

While the road ahead may be challenging, the pursuit of equal opportunities for women athletes
with disabilities in sports is a cause worth championing. Through collective efforts and a
steadfast commitment to justice and inclusivity, we can create a sporting world where every
woman, regardless of her abilities or disabilities, has the opportunity to thrive, excel, and

inspire.
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CRIME AND CRIMINAL TRACKING NETWORK & SYSTEMS (CCTNS) SCHEME
IN INDIA AS A STRATEGIC FRAMEWORK FOR SWIFT AND EASY ACCESS TO
THE FIRST INFORMATION REPORT : MAPPING THE COMPLEXITIES

Dr. Harleen Kaur*
Subham Jain**

Abstract
First Information Report (“FIR”), the first account of the complainant’s story and
prosecution’s narrative, is a crucial document in the criminal justice system. It is the key
document for the prosecution to establish the genuineness of its case and for the accused to
avail its remedies as available in law. The settled principle of law is that the First Information
Report should always be filed promptly and without wasting any time. Considering all
importance that the FIR holds, this research paper aims to find out the ready accessibility of
the copy of FIR online using the Crime and Criminal Tracking Network & Systems (“CCTNS”)
to all stakeholders of the Indian criminal justice system, primarily to the complainant, victim
and the accused by first mapping the specific legal provisions and case laws to identify the
significance of FIR in the criminal justice system and various concerns of privacy attached to
the publication and easy and wide accessibility of FIR online. Secondly, by
interviewing/interacting with the police officers at various levels of different states directly
working for the CCTNS with an aim to identify the appropriate solutions to overcome the
hurdles faced in easy and quick access to the FIR. Thus, incorporating both a doctrinal and an
empirical component to the research, the authors via this research put forward several lacunas
in the present mechanism of uploading of FIR as followed by various States besides providing
for some of the best practices/or setting a forum for an easily accessible model that could be
adopted after comparative evaluation of the implementation of the CCTNS scheme under

various states in India .”
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Relevance of FIR as a Public Document and Right of Stakeholders to Access FIR
Registration of a crime is not a private affair.! The Hon’ble Supreme Court in Channappa
Andanappa v. State? stated that the FIR is a public document as defined by Section 74 of the
Evidence Act since it is a record of public officials' actions created during their official duties.
It also noted that under Section 76 of the Evidence Act, every public officer who has custody
of a public document that any person has a right to examine is required to provide that person
with a copy of it upon request on payment of the appropriate legal fees. A similar view was
taken by the Hon’ble High Court of Delhi in Court on its Own Motion v. State.® Further, the
High Court of Madhya Pradesh, in Munna Singh Tomar v. State of M.P,* while evaluating
whether an FIR is a privileged document, noted that Section 154(2) of Cr. P.C. itself
contemplates that a copy of the F.I.R. has to be given to the informant. Therefore, at that stage
itself, the secrecy of the F.1.R. is lost because there is nothing in the said provision or any other
provision of the CrPC to indicate that the informant to whom the copy is given is restrained in
any manner from disclosing to others the content of the copy given to him. The court noted that
Section 125 of the Indian Evidence Act secures privilege for a “Magistrate or Police Officer”
to refuse to “say whence he got any information about the commission of any offence.”

The “privilege” contemplated under Section 125 is merely regarding the source of the
information and not the content of the information. Besides, the identity of the informant is
always disclosed in an FIR under S. 154(2) Cr. P.C. Thus, in terms of recognition of FIR as a
public document, the Delhi High Court in Court on its Own Motion v. State,® while observing
that the liberty of an individual is inextricably linked with his right to be aware of how he has
been booked under the law and on what allegations, considered the question of whether an
accused is entitled to a copy of the First Information Report after it is lodged and if so, what
steps are required to be taken to facilitate its availability. The High Court held that the FIR is
a public document and that an accused is entitled to get a copy of the First Information Report
at an earlier stage than as prescribed under Section 207 of the Cr.P.C. Where a person’s liberty
is at stake, and the criminal law is set in motion, the accused should have all the information.
It further ordered that copies of the FIR be made available online by Delhi Police within

twenty-four hours of the filing of the FIR, unless there are specific justifications given due to

! Vijay v. Ravindra Ghisulal Gupta, MANU/MH/2047/2022.
21980 SCC Online Kar 107

%2010 SCC OnLine Del 4309.

41987 SCC OnLine MP 190.

52010 SCC OnLine Del 4309.
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the sensitive nature of the offence. This will allow the accused or anyone else connected to the

case to download the FIR and avail remedies as available under law.

In the year 2016, the Hon’ble Supreme Court in Youth Bar Association v. Union of

India® also laid down various directions pertaining to an access to the FIR which were as

follows:

“An accused is entitled to receive a copy of the first information report at a
stage much prior to the compliance under Section 207 CrPC.

An accused person who has reasons to believe that he has been implicated in a
criminal case and believes that his name may appear in the FIR may request
for a certified copy from the concerned police officer or the Superintendent of
Police on paying the fee required to obtain such a copy. When such request is
made, the copy must be provided within twenty-four hours.

When a copy of the FIR has been received from the police station by the
magistrate concerned and a request is made by the accused seeking a copy of
such FIR, the concerned magistrate court must provide the first information
report within two working days. The aforementioned directive is

notwithstanding the statutory requirement under Section 207 CrPC.

Except where the nature of the offence is sensitive, like sexual offences, offences
pertaining to insurgency, terrorism and of that category, offences under
the POCSO Act and such other offences, the copy of the FIR should be uploaded
on the police website or on the official website of the State Government, within
twenty-four hours of the registration of the FIR with the objective that the
accused or any person related to the case can download the FIR and avail
appropriate remedies as may be available in law. The time can be extended up
to forty-eight hours in cases of connectivity problems due to geographical
location or any other unavoidable difficulty, which is further extendable to a
maximum of 72 hours. The term “sensitive” would also encompass the idea of

privacy depending on the nature of the FIR.

® AIR 2016 SC 4136.
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vi.

Vil.

viil.

No officer below the rank of Deputy Superintendent of Police or any person
holding an equivalent office may decide not to upload the copy of the FIR on
the website. The District Magistrate may also exercise the aforementioned
authority in any State where he serves in that capacity. A decision made by the
concerned police officer or the District Magistrate must be properly reported

to the concerned jurisdictional Magistrate.

Failure to upload an FIR would not be a ground for bail.

A person aggrieved by the decision to not provide a copy of the FIR owing to
its sensitive nature may file a representation to the Superintendent of Police or
any individual holding the equivalent post in the State. A committee of three
officers, to be formed by the superintendent of police within eight weeks from
the date of the judgment, will handle the aforementioned grievance. Within
three days of receiving the representation, the committee created must address

the grievance and inform the party that filed it.

The accused, his authorised representative, or pairokar may request a certified
copy before the Court to which the FIR has been sent in cases where decisions
have been made not to give copies of the FIR due to the sensitive nature of the
case. The same shall be provided in quite a promptitude by the court concerned

not later than three days of the submission of the application.”

Later, while appreciating the question “whether the Appellant can be convicted and

sentenced for an alleged offence against “Victim A”, sans FIR, based on her statement under
Section 161 of the Cr.P.C.?”, the Hon’ble High Court Sikkim relying on the judgement of
Hon’ble Supreme Court in Youth Bar Association held that in the absence of an FIR, an
individual cannot be roped in for an offence, based on the statement of a witness, derived during
the investigation of a case.” Also recently, the Hon’ble Supreme Court in Saurav Das v. Union

of India® noted that the objective of the Youth Bar Association (supra) was that the innocent

7 Taraman Kami v. State of Sikkim, MANU/SI/0064/2017.
8 AIR 2023 SC 615.
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Accused are not harassed and they are able to get relief from the competent court, and they are
not taken by surprise.

Infact, it is pertinent to note that strict compliance with directions issued under the youth
bar association case have been emphasised again and again by the courts in India on numerous
occasions, for instance, the Hon’ble High Court of Chhatisgarh in Rajkumar Mishra v. State of
Chhattisgarh® reiterated the directions of the Hon’ble Supreme Court in a public interest
petition seeking directions to the State Government to upload FIR online. The same was also
reiterated by the High Court of Bombay in Kaushal Madan Lal Khanna v. State of Goa.?
While dealing with the issue of not providing copies of complaints to the accused even after
specific requests, the Hon’ble High Court of Andhra Pradesh in Chintakayala Vijay v. State of
Andhra Pradesh! directed the State Government to “strictly comply” with directions of the
Youth Bar Association (supra). It was categorically stated that it would include all the
complaints registered by the State Government. In the State of Karnataka, the issue of
uploading FIR online was raised in Satish v. State of Karnataka,'? wherein the court took into
account the grievance raised by the Petitioner and issued directions to ensure strict compliance
with the uploading of FIR on the website.

Further, Kerala High Court in Sreenish v. State of Kerala®®, in the extension of the
directions of the Hon’ble Supreme Court, passed additional directions for the State of Kerala
with regard to maintaining and keeping the legible typewritten copy of the FIS in the CD File
after recording of the FIS in the handwriting of the police official concerned as to ensure easy
availability and accessibility of the same to courts and prosecutors concerned. Further, the
prosecution agency was placed under the obligation to ensure that the copies of e FIR, FIS and
the legible typewritten copy of the FIS were produced before the Hon’ble High Court along
with memo of the learned Public Prosecutor in anticipatory bail applications.

The above-mentioned directions issued by various High Courts reflect in re-iteration of the
direction of the Hon’ble Supreme Court which in turn is an indication to the fact that a lot is

desired to be achieved in the implementation of the directions.

® MANU/CG/0528/2023.

10 MANU/MH/3435/2016.
1 MANU/AP/2423/2022.
12 MANU/KA/1709/2022.
13 MANU/KE/2688/2019.
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1
The Crime and Criminal Tracking Network & Systems (CCTNS): Its Relevance,
Objectives and Implementation

CCTNS is a project of the Government of India started in June 2009 under the National
e-Governance Plan with the aim of creating a comprehensive and integrated system to enhance
the efficiency and effectiveness of policing. It is a national-level plan being implemented at the
State level, thereby making the States and Union Territories’ role crucial. The Scheme is
implemented in accordance with the foremost principle of the National e-Governance Plan —
“centralised planning and de-centralized implementation”. National Crime Records Bureau is
the Central Nodal Agency for this project on behalf of the Ministry of Home Affairs, and State
Crime Record Bureau is the Nodal Agency at the state level. Some of the important objectives
of the CCTNS scheme can be seen as under
Objectives

i.  To facilitate a citizen-friendly functioning of the police.

ii.  Automating the functioning of police stations for greater accountability and
transparency.

iii. To Advance delivery of people-centric services through effective usage of
Information and Communications Technology.

iv.  To Enhance the functioning of the police in several other zones, such as Law
and Order, Traffic Management, etc.

v.  To Enable information sharing and interaction among police stations, districts,
State and Union Territories” headquarters and other police agencies.

vi.  To Support senior police officers in the enhanced management of the Indian

Police Force.
vii.  Maintain the appropriate track of the development of cases, including in Courts.
viii.  Decrease manual and redundant record keeping.

It pertinent to note that the directions of the Hon’ble Supreme Court in Youth Bar

Association (supra) is also being implemented through the CCTNS Scheme.
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Implementation of the CCTNS scheme

The CCTNS Scheme is being implemented by integrating all criminal data and records into
Core Application Software (CAS). CAS is being installed in police precincts across all the
states and union territories. The implementation of this software has integrated different
software and platforms used by the states and union territories under a unilateral platform that
will track criminals across the nation with ease. The CCTNS project also involves the training
of police in using the latest technology and fulfils the additional objective of strengthening e-
governance across the states.

The Scheme has interconnected Police Stations and offices of supervisory police
officers across the country. It has digitised data related to FIR registration, investigation and
charge sheets in all police stations and has helped develop a national database of crime and
criminals.

1]
Analysis of the access to FIR through CCTNS Scheme

For the purpose of this study various states were categorised into alphabetical categories in
order to represent nonfunctional websites and difficulties encountered on the grounds of user
non friendly options and for which the researchers interviewed senior and junior-level officers
of the State Crime Records Bureau of various states through online and offline modes and
asked a set of questions based on the questionnaire to bring out the smallest of detail, pertaining
to the status of implementation of the CCTNS Schemes, the reasoning behind the specific
functions and requirements on the State Police website to access the FIR, the project funding,
the implementation challenges and other related questions. During the interaction with the
police officers, the researchers also browsed the CCTNS portal, which is used at police stations
to upload information at the national level combined grid. Further, the researchers browsed
through the websites of each State in order to ascertain their functionality and requirements.
The browsing was carried out on multiple instances to ensure that the data recorded was
accurate. Additionally, Right to Information Applications were filed by the researchers in the
National Crime Records Bureau, State Crime Records Bureau, Police Headquarters and the
Crimes Team of all States and Union Territories seeking information pertaining to the
implementation and usage of the scheme.

The following table depicts the implementation and usage of the CCTNS scheme for
access to the FIR’s in various states. In the table given below Category A represents States
where access to the website was either not functional or inactive. Category B represents States

where the user is unable to download any FIR. Category C represents States where there is no
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option to search FIR based on the name of the accused, victim or complainant. Category D

represents States where FIRs uploaded, are either handwritten or written in the local language.

Category E represents States where it is mandatory to create an account or enter an OTP in

order to access FIRs.

S. No.

Name of State/UT

Required details

Category

Andhra Pradesh

Link not functional

Arunachal Pradesh

Link not functional

Assam

(M) District:

(M) Police Station:

(M) Year:

(O) Do you know FIR No:

Yes No

(O) Enter the name of one of the Accused,

Complainant or Victim

Bihar

(M) District
(M) Police Station
(O) Enter the name of one of the Accused,

Complainant or Victim

Chandigarh

(M) District
(M) Date Range
(M) Police Station

Chhattisgarh

(M) District
(M) Police Station
(M) From and to Date

Goa

(M) District
(M) Police Station
(M) From Date and to Date

(O) Enter the name of one of the Accused,
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Complainant or Victim

Gujarat

(M) District

(M) Police Station

(M) From Date and To Date (range 1
week)

(O) FIR Number

(O) Enter name of the Accused or

Complainant

B,D

Haryana

(M) Year
(M) District
(M) Police Station

10.

Himachal Pradesh

(M) Year
(M) District
(M) Police Station

B, E

11.

Jammu & Kashmir

Unable to view or download any FIR

12.

Jharkhand

(M) District

(M) Police Station

(M) Year

(M) FIR Number

(M) Name of the User

(M) Gender of the User

(M) Age of the User

(M) Address of the User

(M) Mobile Number of the User
(M) OTP required

13.

Karnataka

(M) District

(M) Police Station
(M) FIR Number
(M) Year
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14.

Kerela

(M) FIR Number
(M) Year

(M) District

(M) Police Station

15.

Madhya Pradesh

(M) District
(M) Police Station
(O) From Date and To Date or FIR

Number

C,D

16.

Maharashtra

(M) District
(M) Police Station
(M) From Date and To Date

17.

Manipur

(M) District
(M) Police Station

18.

Meghalaya

(M) FIR Number
(M) Police Station
(M) From Date and To Date

19.

Mizoram**

20.

Nagaland

(M) District
(Last updated in March 2018)

21.

Odisha

Required to fill out a form, and upload an
ID, and OTP is sent to the mobile number
of the User

(M) District

(M) Police Station

(M) From Date and To Date

14 State of Mizoram in its response to the RTI application stated that the “copies of FIRS were uploaded from 15%"
November 2016 till 2018 on Mizoram Police website i.e. www.police.mizoram.gov.in. By the end of 2018, the
whole website was migrated to a new platform/format hosted by ICT, Mizoram as per instructions of the then
DGP, Mizoram and the FIR upload link was not included in the new website as FIRs copies were not received
any more from the district police.”
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(O) FIR Number

22.

Punjab

(M) District

(M) Police Station
(M) FIR Number
(M) Year

23.

Rajasthan

(M) District

(M) Police Station

(M) FIR Number

(M) Year

(M) Mobile Number of User
(M) OTP

24,

Sikkim

Uploaded date wise

25.

Tamil Nadu

(M) Name of the User

(M) Mobile Number of the User
(M) OTP

(M) District

(M) Name of the Police Station

CE

26.

Telangana

(M) District
(M) Police Station
(M) Fir Number or Registration Date

27.

Tripura

(M) District-wise FIR copies uploaded

28.

Uttar Pradesh

(M) District
(M) Police Station

CD

29.

Uttrakhand

(M) District
(M) Police Station
(M) FIR Number

30.

West Bengal

(M) District
(M) Police Station

CE
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(M) FIR Number
(M) Mobile Number of User
(M) OTP
31. | Delhi (M) District User
(M) Police Station Friendly
(O) FIR Number or name of the with
accused/complainant/victim smooth
functioning.
Can serve
as a model
for other
states
32. | Puducherry (M) District C
(M) Police Station
(O) FIR Number
*(M) — Mandatory information; (O) — Optional Information;
Categories

A — Unable to access the website

B — Unable to download any FIR

C — No option of searching using the name of Accused or Victim or Complainant

D — Handwritten FIR / FIR written in the local language
E — OTP required to access FIR

Category ‘A’ represents States (Andhra Pradesh, Arunachal Pradesh, Mizoram, Nagaland) that

either do not have a website where the FIRs are uploaded in compliance with the direction

issued by the Hon’ble Supreme Court in Youth Bar Association (supra) or the designated

website is not operational or has a broken link. Each website in this category has been examined

for at least three instances with at least 3 weeks’ intervals between each examination before

placing any State under this category. Needless to say, States falling under this category are in

contempt of the Hon’ble Supreme Court for failing to comply with the directions issued in

Youth Bar Association (supra). Moreover, no mechanism is mentioned on the respective

website of these States to raise any grievance or seek redressal of issues about the website’s
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functionality. Therefore, the users of the websites of these States are left without any remedy
against non-access to FIR, which is a violation of the citizen’s fundamental rights.

Category ‘B’ represents States (Assam, Gujarat, Himachal Pradesh, Jammu & Kashmir) with
a functional website designed to provide search and access facilities for FIRs. However, owing
to technical and operational issues, a user cannot download FIR from the website of these
States. It is unclear if the FIRs are being uploaded or if only basic information about the FIRs
is updated on the portal. The situation of residents of these States is marginally better than those
in Category “A’, as they at least have access to basic information about the FIR, like sections
under which the accused is booked, number and date of FIR. However, the copy of the FIR is
not accessible. The States falling under this category are also in contempt of the Hon’ble
Supreme Court for failing to upload the FIRs on their websites.

Category ‘C’ represents those States where the user can search, access and download a copy
of the FIR. However, here one can observe the variation in the mechanism of access to the FIR.
For instance, under this category, the States do not provide an option for the user to search FIRs
based on the name of the accused/complainant/victim. It is necessary that such a search option
is provided to ensure easy access. Further, in some States like Karnataka, Kerala, Punjab,
Rajasthan, Uttrakhand and West Bengal, it is mandatory to know the number of the FIR to be
able to download it. It is pertinent to note that the accused or the victim or the witness, or any
other user intending to access the FIR, may not have the FIR number unless intimated or
informed by the investigating agency and, therefore, failing the objectives of the Youth Bar
Association (supra). Therefore, to provide an effective mechanism for searching FIRs, it is
necessary that an option of searching FIR based on the name of the accused or the victim or
the Complainant is provided.

Category ‘D’ represents the States (Bihar, Goa, Gujarat, Madhya Pradesh, Uttar Pradesh)
where handwritten FIRs are uploaded. One of the objectives of the CCTNS scheme is to
provide the Investigating Officers with the necessary tools and technical assistance to enable
them to effectively facilitate interaction and sharing of information with investigating agencies
of different states. As noted in the introductory paragraphs, FIR is of significant importance as
it is the first official version of the complaint, as stated by the informant. Therefore, it is
necessary that the sanctity of such information is upheld with the highest integrity. The same
can be ensured by providing typed FIR with a time-stamp, updated and registered on the
CCTNS portal.

Category ‘E’ States (Himachal Pradesh, Rajasthan, Tamil Nadu, West Bengal) require a user

to register and create an account on the State portal or enter OTP sent on their mobile phone.
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States like Odisha require the user to upload a copy of the ID card of the user to search, access
and download the FIR. These additional requirements act as hurdles to smooth access to FIR.
Any additional requirement or step other than those fundamentally required goes against the
spirit of the Youth Bar Association (supra). The mechanism to search and download the FIRs
should be as simple as possible, requiring the least information from the user and providing the
maximum information to the user. In most instances, there is either failure or delay in receiving
the OTPs on the mobile phone, therefore, acting as a deterrence to access to FIR.
v
Key Findings on Evaluation of the Implementation of the Scheme

Various research methodologies undertaken for this study revealed several lacunas in the
present mechanism of uploading of FIR as followed by various States besides providing for
some of the best practices/or setting a forum for an easily accessible model that could be
adopted after comparative evaluation of the implementation of the scheme under various states.
Lacunas

I Non-Functional Websites

The research reflected that the most fundamental requirement should be to provide an
accessible and functional website to the users in compliance with the directions of the Youth
Bar Association (supra). As mentioned in the preceding paragraphs, various States do not even
have a functional website where the FIRs are to be uploaded. Even the mere creation of a portal
and uploading basic information pertaining to FIR is no compliance with the directions of the
Hon’ble Supreme Court. Therefore, every State should ensure that the website is functional
and the users are able to download the FIR without any hassle at all times.

ii. The requirement to create an Account

As mentioned supra, some States require the user to create an account on its portal to
view or download the FIR. It is apposite to mention here that in the interaction of the
researchers with the officer from Kerala Police, it was revealed that Kerala provides two
options to access FIR online: direct access and account-based access. In the first method, the
FIR could be accessed from the website directly by providing the FIR number, the District of
the police station and the name of the police station. However, if the user does not know the
FIR number and desires to access the FIR, he can do the same using the second method of
account-based access. In the second method, the user is required to create an account on the
citizen portal of Kerala State and using the account; he can search FIRs without knowing the
FIR number. The Kerala police officer stated that the reasoning behind creating two

mechanisms was to differentiate the extent and method of access to FIRs. He narrated an
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instance which necessitated the need to create multiple mechanism, where a group was
apprehended for downloading FIRs from the State Portal and selling the data on a mass scale,
which is a threat to data security and safety. In view of the same, a policy decision was taken
by Kerala Police to create a second portal. Now, in the State of Kerala, any person desirous of
accessing FIRs will have to provide the FIR number mandatorily, the District of the police
station and the name of the police station. Alternatively, using the account-based method, a
user can log in to the citizen portal by creating an account and search FIRs with whatever
information is available.

Such a dual model is suitable in order to balance the right of the user to access FIR with
the information available and the danger against wrongful utilisation of such access to FIRs.

iii. Mandatory to provide certain information

The research reflected that various States have made it mandatory to provide certain
information as input (like FIR number, name of the police station and date of the registration
of the FIR, etc), to be able to access the FIRs. In order to ensure easy, efficient and quick access
to the FIR, the mechanism to search and download the FIRs should be as simple as possible,
requiring the least information from the user and providing the maximum information to the
user. In other words, the user may or may not possess certain information like FIR number,
name of the police station where the FIR was registered, date of the registration of the FIR,
name of the accused or the victim or the complainant, etc., However, possessing some or none
of the said information should not affect the ability of the user to search for the FIR. The portal
should display all information available based on the input given by the user, and consequently,
the user may either look at all the search results or further filter the same by giving more input.
This is very pertinent as an ordinary man would not necessarily have access to the above-
referred information.

iv. FIR in the local language

The research reflected that States like Bihar, Gujarat, Madhya Pradesh and Uttar
Pradesh upload FIR in the local language. As noted in the introductory paragraphs, crime has
no jurisdiction and bounds. It can be committed against any person anywhere and is not
restricted to local residents. Therefore, it can be pertinent for the residents of other States,
including tourists, who do not know the local language of the State where the crime was
committed, to access the FIR. There is no legal bar or requirement to upload the FIR in English.
However, to ensure easy and effective access to all potential users of the First Information

Report, it should be made available in English.

87



V. Handwritten Complaint and E-mails Uploaded as FIR in Place of Copy of
FIR

The research also reflected that States like Goa upload handwritten complaints or
complaints received via emails as FIR online. Madhya Pradesh displays only the portion of the
complaint as FIR. It is pertinent to note here that an FIR contains much more information than
just the complaint. It includes the FIR number, date and time of registration of FIR, name of
known accused, date and time of the incident, name of the investigating officer, and immediate
steps taken by the police receipt of the complaint and till the time of registration of the FIR.
The directions issued by the Supreme Court in Youth Bar Association (supra) mandated
uploading of FIR and not just the copy of the complaint. States which upload only a copy of
the complaint in place of an entire copy of the FIR are in contempt of the Supreme Court. If a
copy of the complaint is uploaded in addition to the copy of the FIR, it will help check the
contents and ensure that no material fact or information is lost in typing the FIR or translating
the same.

Vi. Limitations, if any, on the part of the concerned state officers in bringing

out any amendments in the portal at the state level

The interview taken with the police officers of various States during the research also
reflects that some of the issues highlighted with the state portal were already known to the
police officers. It was stated that the issues had already been highlighted by the concerned team.
However, when asked about the status of the resolution of the issues, no particular or positive
answers were forthcoming. This reflects that even for police officers, the grievance redressal
mechanism is unresponsive or very slow.

vii.  Lack of grievance mechanisms to address various issues pertaining to the

functioning of the website:

It was found during the research that none of the States has any mechanism on their
respective website to report any grievance pertaining to the functioning of the website or
otherwise. This is one of the primary reasons that the lacunae, as identified in the present
research paper, remain unresolved. Though some States have received certain complaints on
the functioning of the website, there is no streamlined mechanism even in such states, which is
reflected by the number of complaints filed in such States as represented in tabular form on the

basis of responses received in reply to RTI’s Filed
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Number of Number of
Name of the Number of Complaints Complaints | Complaints
S.No. Body/State received resolved pending
1 | NCRB Information claimed to be not available.
Andhra

2 | Pradesh Information refused to be provided.

3 | Bihar 0 0 0

4 | Chandigarh 0 0 0

5| Goa 0 0 0

Not
6 | Gujarat 120 (in 5 years) Not available | available
79037 (regarding Citizen Portal,
Core  Application  Software,
7 | Harayana Hardware & Networking) 79037 0
Himachal
8 | Pradesh Information not provided.
Jammu &

9 | Kashmir 6 6 0
10 | Jharkhand 328 328 0
11 | Karnataka Information not provided.

12 | Kerala Information claimed to be not available

13 | Meghalaya Information not provided.

14 | Mizoram 0 0 0
15 | Nagaland Information not provided.

16 | New Delhi Information not provided.

17 | Odisha Information claimed to be exempted.

18 | Puducherry 276 272 4
19 | Punjab Information not provided.

20 | Tamil Nadu 4686 4686 0
21 | Telangana Information claimed to be exempted.

22 | Uttar Pradesh No mechanism to record complaints.

23 | Uttarakhand Information not provided.

24 | West Bengal 1186 2 1184
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Best Practices
Option to access the FIR using mobile applications

During the research , interactions with various concerned officers and search on the
google play store regarding the existence of any mobile applications providing an option to
access the FIR in various states revealed that how some of the States like Jammu and Kashmir
(JK ecop), Kerala (Pol-App), Karnataka (Karnataka State Police), Odisha (Sahayata), Uttar
Pradesh (UPCOP), Gujarat (Citizen First Gujarat Police), Tamil Nadu (TN Police Citizen
Services), Rajasthan (RajCop Citizen) and Madhya Pradesh (MPeCop) provide the option to
access the FIR using mobile applications in addition to their existing websites. This ensures
that if the website is not functional or there is any technical glitch, the mobile application can
act as an alternate option.

Vv
Conclusion and Suggestions
Despite numerous financial, administrative and organisational difficulties, the system has been
in operation for over 14 years. Though pragmatic weaknesses as highlighted above are awaiting
immediate attention and action of policymakers, nevertheless it has tremendous potential for
becoming a vital instrument for technology based-policing. Therefore, to address various gaps,
this research study put forward various suggestions that can be considered and if implemented
in true letter and spirit, can go long way in ensuring easy and quick access of the First
information report to various stake holders thereby strengthening the foundation of existing
Criminal Justice System in India. Some of the suggestions can be seen as under :
i Need to create a commonly accessible National Level Platform

As discussed in detail hereinabove, CCTNS is national-level scheme which is being
implemented at the State. Presently, all information is being uploaded on the same centralised
portal at the police stations of different States. Therefore, despite there being centralised storage
of information, the publication or access to such information is being made available by all
States separately. Union and State Governments should consider having a single platform for
the citizens to access the FIR registered in any State. Having a common platform would ensure
more accessible access to FIR and consistency in the mechanism of access at the national level.

ii. Implementation of a Dual platform based model in every State
The research reflects that citizens can better access the FIR where there are dual

platforms i.e. website and mobile application. Such dual option act as a backup for the other.
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Further, during research, technical glitches of some nature were present on every portal.
Therefore, providing a dual option would ensure more accessible and efficient access to FIR.
iii. Creation of an account should be optional
Creation of an account in order to access FIR, is detrimental to quick, easy and efficient
access to FIR, especially with the frequency of the technical glitches on the portals. It is very
common to be not able to create an account owing to failure in receiving OTP or any other such
technical issue. However, as noted above, certain States highlighted that it was essential to get
information about the user through the creation of an account in order to prevent any form of
misuse of the information available on the portal. Therefore, it is pertinent to create a balance
between easy access and misuse. In view of the same, an appropriate mechanism would be to
allow access to a maximum of three FIRs at a time and in case the user intends to access more
FIRs, then the user should be mandated to log in through an account.
iv. Output should be provided based on available information
The States should modify their portals to not mandatorily seek any specific detail to
access the FIR. The user should be able to insert whatever information is available to them,
and results pertaining to the input should be displayed. For example, the user may or may not
have access to the FIR number, the name of the police station where the FIR is registered, the
date of the registration of the FIR, name of the complainant or the victim or the accused.
Irrespective of what information is available with the user, the user must be able to search.
V. Option to translate the FIRs by integration with Al software
It was observed during the research that various states prepare FIRs in their local
language. However, it is well known that crime has no jurisdiction and boundaries and can be
committed against any person at any place and is not restricted to local residents. Therefore, it
is pertinent for the residents of other States, like tourists who do not know the local language,
to be able to access the FIR and understand its contents. There is no legal bar or requirement
in uploading the FIR in English. However, to ensure easy and effective access to all potential
users of the First Information Report, it should be made available in English, and the same can
be carried out by translating the FIRs using Al software. It is pertinent to note that the Hon’ble
Supreme Court has used Al technology to translate the landmark judgments of the Court into
various Indian languages. A similar mechanism can be replicated to ensure that people have
access to FIR in the local and English languages.
vi. Integration with the eCourts platform to provide case status
The portal of States where the FIR is uploaded should be integrated with the eCourts

website to simultaneously display the status of the case pertaining to the said FIR. This is very
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pertinent in view of the fact that even when the cases are quashed by the Hon’ble High Court
or when a closure report is filed by the police officer before the magistrate concerned, the FIR
is continued to be available on the State portal. Hence, it is crucial to integrate the portal with
the eCourt platform to give a holistic and actual picture to the users.

Vil. Safeguards for the protection of data

There should be a regular data safety audit of the CCTNS System. It is pertinent to state
here that the responses to the Right to Information have revealed that various States do not
even have basic information (for example, number of the FIRs downloaded in a year, number
of users who accessed the portal in a year, number of complaints received regarding the
functioning of the website, etc.,) necessary to monitor the implementation of the directions of
the Hon’ble Supreme Court in Youth Bar Association (supra) and the smooth and efficient
functioning of the website. A safety audit will also reflect a lot of pertinent information about
the functioning of the website.

Viil. Grievance mechanism for seeking redressal of issues need to be part of

every State website

The best method to ensure that a website functions and achieves its intended objective
is to take regular feedback from the users of the website and use the feedback positively to
make regular updates and modifications as may be required. Every State should have a
grievance mechanism to raise complaints about the issues faced by the users on the website.
Having such a mechanism would assist the State Government in resolving the shortcomings in
real time.

iX. Delhi’s portal can serve as a model for other States

The portal of Delhi Police can be made as a model for other States to learn. The most
striking features of Delhi’s portal are its user-friendliness, smooth functioning, no requirement
to log in and the option to search the FIR with the name of the accused or the victim or the
complainant. One reason for Delhi’s better functioning is also because Delhi started early to
upload the FIRs owing to the directions of the High Court of Delhi in Court on its Own Motion

v. State.’®

15 Supra note 3
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IMPLEMENTATION OF VICTIM IMPACT STATEMENTS: AN ANALYSIS ON ITS
SUITABILITY AND ALTERNATIVE IN INDIAN CONTEXT

Aayush Tripathi*

Abstract
Victim Impact Statements (VIS) have played a key role in projecting the plight of the victims
and giving them a voice in the United States (US) criminal justice system since the late 20"
century. The judgement in Payne v. Tennessee upheld the constitutionality of VIS and since
then it has been used as a tool for determination of quantum of sentence for the accused. These
statements which assess the impact that the crime has had on the victims and their families are
presented at the pre-sentencing stage have been replicated in Canada as well as the United
Kingdom. The Committee for Criminal Reforms, 2020 is presently pondering whether to
inculcate it within the Indian criminal justice system or not. While VIS has done a
commendable job in enhancing the participation of the victims in criminal cases, something
which is urgently needed in India as well, it is not without its flaws. VIS in its essence is
retributive in nature and has the potential of promoting symbolic violence by juxtaposing the
plight of the victim with the quantum of punishment to be meted out to the accused. It also has
the potential to promote secondary victimization of victims, especially victims of sexual crimes.
This paper argues that instead to focussing on retribution and quantum of punishment, the
criminal justice system should rather focus on rehabilitation and quantum of compensation to
be provided to the victims. Justice is achieved not when the accused gets punished but rather
when the victim gets rehabilitated. This paper argues that by focussing on compensation and
rehabilitation of victims, the entire system can become victim centric as opposed to being
accused centric.
Keywords:
Victim Impact Statements, Victims, Criminal Justice System, Rehabilitation ,Accused
I
Introduction

The Code of Criminal Procedure (Cr.P.C.) defines ‘Victim’ as a person who has “suffered any

loss or injury caused by the reason of the act or omission for which the accused person has

* Aayush Tripathi, Ph.D. Research Scholar ,Faculty of Law, University of Delhi , Assistant Professor, Amity Law
School, Noida
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been charged.”* The provision also clarifies that the term includes the person’s “guardian or
legal heir.”? The primary purpose of the Criminal Justice System across the globe has always
been to protect victims from offenders who commit crime in the society. However, in
adversarial system such as ours, the protection entails punishment and sentencing of these
offenders while the victims remain mere spectators and play a secondary role in the entire
process. In Rattan Singh v. State of Punjab® Justice Krishna lyer remarked that “It is a
weakness of our jurisprudence that victims of crime and the distress of the dependents of the
victim do not attract the attention of law. In fact, the victim reparation is still the vanishing
point of our criminal law. This is the deficiency in the system, which must be rectified by the
legislature. " The ignorance towards the victim is also apparent in the Constitution where two
full blown articles, namely Article 20> and Articles 22 were drafted by the framers for
protecting the accused while framing none for the protection of victims. Even the Cr.P.C. when
initially drafted did not contain the definition of victim. It was only in 2008, post the
recommendations of Malimath Committee report which lamented the status of victims in our
criminal justice system, was the definition of victim included. The recommendations of the
same report have helped in bringing the plight of the victims to the mainstream as can be
gauged by the addition of section 357A in the Cr.P.C. which mandates the State Governments
to introduce Victim Compensation Schemes in every state. Victim Compensation Schemes, as
the name suggests, are meant to provide compensation to victims of certain offences and can
be taken by the victim even when the accused has not been apprehended.®

While the Victim Compensation Scheme is an upgrade on what we already have, it neither
guarantees participation of the victim during the trial, nor does it guarantee that his or her voice
is heard. The victim still remains a mere spectator to the trial and is left to collect whatever is
given to him. This is where Victim Impact Statement (VIS) comes into the picture. In its very
basic essence, a VIS is a statement by the victim at the time of sentencing of the trial which

underlines the overall impact on him/her as a result of the offence committed.

! The Code of Criminal Procedure, 1973 (No.2, Acts of Parliament,1974), s.2(wa).

2 |bid.

%(1979) 4 SCC 7109.

4 Ibid.

5 Article 20 of the Constitution of India talks about protection in respect of conviction for offences and provides-
1) No person shall be convicted of any offence except for violation of the law in force at the time of the commission
of the act charged as an offence, nor be subjected to a penalty greater than that which might have been inflicted
under the law in force at the time of the commission of the offence; 2) No person shall be prosecuted and punished
for the same offence more than once; 3) No person accused of any offence shall be compelled to be a witness
against himself.

6 Supra, note 1 at 5.357-A.
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This paper shall primarily look into the what VIS is and its suitability in the Indian context and
whether Victim Impact Report (VIR) as laid down by the Delhi High Court in 2020 is a better
fit. The paper is divided into four parts- the first part shall briefly deal with the meaning and
origins of VIS. This chapter will highlight the meaning of VIS and the purpose that it serves,
so as to acclimatize the reader with the concept. The second part shall deal with the use and
practice of VIS in other jurisdictions in three countries, namely, United States, Canada and
United Kingdom. This part shall look into the cases of Booth v. Maryland and Payne v.
Tennessee, the two primary cases linked to VIS and the circumstances surrounding the case.
The third part shall look into the problems associated with VIS as highlighted by various
scholars around the world. The fourth and the final part shall deal with the status of VIS in
India and as to how it can be implemented for better engagement of victims in criminal trials
in the country. It shall also look as to how VIR can be a better alternative to VIS in the Indian
context for achieving victim justice. In the end, the article will try and analyse, firstly, the
impact of VIS on the criminal justice system in general and secondly, as to how the Indian
judiciary has had dealt with the issue and as to whether that approach is more nuanced one than
what is present in the foreign jurisdictions.
I
Meaning and Purpose Behind VIS

The Department of Justice of USA explains VIS comprehensively as statements describing the
emotional, physical and financial impact that the victim and others have suffered as a direct
result of the crime which can be either written or oral in nature.” It acts as a bridge between the
criminal justice system and the victims as they have the right to not be excluded from the court
proceedings and be reasonably heard, which is done through a VIS during the time of the
sentencing.® According to Professor G.S. Bajpai, VIS are “written or oral statements by crime
victims, about how crime has impacted them.® As mentioned earlier, victims have perennially
been the forgotten entities in a criminal trial. Shedding light on the same, Prof. Bajpai laments
that the entire process of criminal trial is designed in a manner as to exclude the victim of the
crime as he is not absent from the framing to charges to the discharge of the accused, parole,

bail and even during sentencing.® Adrija Ghosh defines VIS in not dissimilar terms where she

" Victim Impact Statements, https://www.justice.gov/criminal-vns/victim-impact-statements (Last visited on Aug.
1, 2022).

8 1bid.

® G.S. Bajpai, “Mainstreaming Victims of Crimes”, The Hindu, January 1%, 2019, available at
https://www.thehindu.com/opinion/op-ed/mainstreaming-victims-of-crimes/article25874475.ece (Last visited on
July 30%", 2022)

10 1hid.
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calls it a statement made by the victim regarding the emotional, psychological, physical as well
as financial harm suffered due to a crime.! The need to introduce VIS during sentencing stems
from two reasons; firstly, the passive role that they are subjected to by the criminal justice
system and secondly, their secondary victimization.!? VIS can be divided into two categories-
Instrumental and Expressive. A VIS is instrumental in nature when it is used determine the
quantum of sentence to be served by the accused based on the degree of culpability consequent
to the damages suffered by the victim.*® However, a VIS is expressive when it is not used to
determine the quantum of punishment to the accused but rather its aim to help the victim reap
therapeutic benefits as a result of his participation in the trial in a capacity other than that of a
witness.*

The Indian Penal Code (IPC) does lay down strict punishments for different kind of crimes,
however, it fails to take into consideration the plight of the victims. One might ask, how? The
answer is quite simple- all crimes do not impact different victims in the same way. For example,
if a person who is the sole breadwinner and the only educated member of a family is murdered,
the family will not only suffer emotionally but also financially. However, if the member is not
an earning member, though the family will not suffer financially, the emotional and mental
trauma amongst the members cannot be denied. It is pertinent to note that the victim is not just
the person against whom the offence is committed but also the family members and other loved
ones. Similarly, in cases of sexual offences against women, different victims are impacted in
different manner. Sexual offences like rape are a stigma in our society due to which they are
heavily underreported. The bottom-line is that crimes don’t affect all the victims and there is
no mechanism under the criminal justice system in India to assess the impact on the victim.®
It can be argued that VIS has the potential to alter the fate of victims in the country by providing
the court with written and oral statement by victims or their family members as to the mental,
emotional and financial damage caused to them as a result of the crime committed. Further, it
can help in humanising the victim by putting through the court, the psychological trauma

suffered as a result of a crime and its effect on his or her daily life. The court, which looks into

11 Adrija Ghosh, “Unravelling the Question of Victim Impact Statements at Sentencing”, P39a Blog, March 4"
2022, available at https://p39ablog.com/2022/03/04/unravelling-the-question-of-victim-impact-statements-at-
sentencing/#:~:text=What%20are%20Victim%20Impact%20Statements,a%20result%200f%20a%20crime (Last
visited on 22" August, 2022).

12 |bid; Secondary Victimization refers to negative behavior and attitude of the society and authorities towards the
victim where rather than sympathizing/empathizing with the victim, they resort to victim blaming which causes
them even more trauma.

13 1bid

1 1bid.

15 Supra, note 9.
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the aggravating and mitigating factors while sentencing an accused will also take into
consideration, the impact of the crime on the victim which can be a welcome addition to the
criminal justice system process.

The implementation of VIS in United States, Canada and United Kingdom is instrumental in
nature. It is important to look at law regarding VIS in these countries along with the criticism
that it has received to have a better understanding of its applicability and adaptability in India.
United States of America

The first legislative initiative in the USA regarding protection for victims or victims in general
was taken in the year 1982 when Congress enacted the Victim and Witness Protection Act
(VWPA). However, the act only covered federal matters where cases don’t have victims in the
conventional sense since most of the violent crimes in USA fall within the ambit of the State
Governments and its law enforcement agencies. Therefore, this act served as the model
legislation for state and local governments to enact similar legislations within their
jurisdictions.® The purpose of the legislation as declared by the Congress was to “enhance and
protect the necessary role of crime victims and witnesses in the criminal justice process.”’
Regarding VIS, the VWPA amended the Federal Rules of Criminal Procedure (FRCP) after
which VIS was required as part of the pre-sentencing report submitted to the judge by the US
Department of Probation.'® According to the FRCP, the pre-sentence report must contain the
all the information pertaining to the financial, social, psychological and medical impact on the
victim of the crime.!® Further, the Senate Judiciary Committee regarded VIS as the first step in
ensuring that the victim’s side is also heard and considered by the judiciary.?’ On the question
as to when shall the VIS be admitted, it was observed by the Committee that while it should be
used in every crime involving a human victim, in cases where the crime is perpetrated against
an organization or an institution and the direct victim of it is a human, it is ideal that a VIS is
prepared accordingly.? Thus, VWPA was the first authoritative text in the US which
recognized the use of VIS to encourage increased attention to the victim.

The constitutionality of VIS was tested for the first time in the case of Booth v. Maryland.??

The case involved the murder of an elderly couple, Irwin and Rose Bronstein, 78 and 75

16 Dina R. Hellerstein, “The Victim Impact Statement: Reform or Reprisal”, 27 American Criminal Law Review
391 (1989).

17 Victim and Witness Protection Act of 1982, s. 2(b)(3).

18 Supra, note 12.

19 Federal Rules of Criminal Procedure, rule 32 (d) (2) (B).

20 Sypra note 12 at 395.

21 |bid.

22 482 U.S. 496 (1987).
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respectively, by John Booth and Wille Reid by bounding, gagging and then repeatedly stabbing
them in the chest with a kitchen knife. Booth was found guilty for first degree murder, robbery
and conspiracy to commit murder by a jury, after which the question came up for sentencing
for conviction. He chose that the sentencing be decided by the jury again and not by the trial
judge. The Maryland law mandated that a VIS be included in the pre-sentence report which
was read out to the jury by the prosecution prior to the procedure of sentencing. The statement
contained not just the impact of the crime on the victim’s family but also contained an elaborate
story regarding their day-to-day life and their relationships with their children and grand-
children. It also described the plight of their two children and the immense impact that the
murder had on their mental health so much so that they were having nightmares and their
inability to look at kitchen knives the same way again. Further, it also mentioned that the grand-
daughter of the victims was supposed to get married two days later and that instead of going to
her honeymoon, she was present at her grandparent’s funeral. After listening to this VIS, Booth
was sentenced to death by the jury. However, on appeal, the Supreme Court found the effect
of the murder on the family members to be irrelevant and inadmissible with regard to the
sentence accorded to the accused. According to the court, the statement describing the personal
characteristics of the victim and the impact of the crime on the victim’s family and their opinion
of the same were improper considerations regarding sentencing of the defendant.?® The court
advocated for a limited role of the jury during the process of sentencing so it creates the risk of
arbitrary and capricious action on their part which is constitutionally untenable.?* According
to the reasoning by Justice Powell, the process of sentencing should only be concerned with
the characteristics of the defendant rather than the impact on the victim. Articulating further,
he held that the effect of a crime on different victims will be different as will be their
characteristics. He held that in criminal cases, the opinions of the family members in the VIS
will always be emotionally charged and taking into account such statements would serve no
other purpose but to inflame the jury and divert the attention from the available evidence
concerning the defendant and the crime. Finally, it was held that admitting such statements
would hamper reasoned decision making and shift the focus away from the defendant. Thus, a

nine-judge bench of the US Supreme Court held that introduction of VIS was violative of the

2 bid.
24 1bid.
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eighth amendment in the US Constitution.?> The court observed VIS creates an unacceptable
risk of the jury imposing a death penalty in an arbitrary manner.

It was only later in 1992 in the case of Payne v. Tennessee?’ that another nine-judge bench of
the US Supreme Court upheld the admissibility of VIS during the sentencing phase of the trial.
In the said case, the petitioner Payne was convicted for murder of a woman and her two-year-
old daughter and also for assault on her three-year-old son. During the sentencing phase, the
prosecution called the grandmother who testified that the three-year-old boy missed her mother
and her baby sister. The petitioner called his parents, his girlfriend and a clinical psychologist
who offered arguments regarding the mitigating aspects of his conviction. In enumerating the
aggravating aspects, the prosecution also mentioned the continuing effect of the murder on the
family of the victim. The petitioner was given a death sentence by the judiciary on both the
murder counts. The verdict by the jury was affirmed by the High Court of Tennessee and the
argument by Payne that the VIS describing the effect of the murders on the family violated his
rights under the Eight Amendment as held in Booth v. Maryland was rejected. It was held that
VIS is not violative of the eighth amendment of the Constitution even in cases of death penalty.
This judgement had a significant impact on the victim’s rights movement in the United States.
Canada

VIS was introduced in Canada for the first time in the year 1988 under section 722 of the
Criminal Code of Canada consequent to the Canadian Sentencing Commission Report in
1987.28 The report recommended that statements which described the emotional, physical and
financial harm caused to the victim as a result of the crime should be admitted by the courts
during the sentencing phase of the trial.?® Sub-section (2) of section 722 lays down the
procedure for implementation of VIS where it is laid down that it should be prepared in a form

in writing in accordance with the procedure established by the Lieutenant Governor in Council

% The Eighth Amendment to the United States Constitution states: “Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishments inflicted.” This amendment prohibits the federal
government from imposing unduly harsh penalties on criminal defendants, either as the price for obtaining pretrial
release or as punishment for crime after conviction

26 Supra note 18 at 503.

21501 U.S. 808.

28 Marie Manikis, “Victim Impact Statements at Sentencing: Towards A Clearer Understanding of Their Aims”,
65 University of Toronto Law Journal 85 (2015); Section 722 of the Criminal Code of Canada reads as follows-
(1) Victim Impact Statement - For the purpose of determining the sentence to be imposed on an offender or whether
the offender should be discharged pursuant to section 730 in respect of any offence, the court shall consider any
statement that may have been prepared in accordance with subsection (2) of a victim of the offence describing the
harm done to, or loss suffered by, the victim arising from the commission of the offence.

2 d.
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of the province in which the jurisdictions is exercised by the court and be filed duly with the
same court.®® There are three mandatory elements of VIS in Canada-

e Whether the victim has been advised of his or her statutory right to submit a statement.

e The statements must be submitted in accordance with statutory provisions.

e The allowance to read the statement to the victim by the court.3!
Also, it is pertinent to note that the courts have the discretion to admit even oral
statement/evidence of a victim in case a statement hasn’t been filed.
United Kingdom
VIS in the United Kingdom is referred to as Victim Personal Statement of VPS. The Code of
Practice for Victims of Crime in England and Wales (Victim’s Code) under Right 7 provides
the right to make a VVPS to explain as to how a crime, whether, physically, emotionally or
financially affected a victim.®? The text elaborates that the statement shall be considered by the
judge or the magistrate during the determination of the sentence. The code also provides this
right to a bereaved close relative.®® The Code further specifies that the VPS will be taken into
account by the court if the accused is found guilty during the trial for the determination of the
sentence.
Thus, the western countries like USA, UK and Canada have tried to work upon the rights of
the victims by inculcating VIS in their criminal justice system. However, a lot of questions have
been raised over the effect that it has on the sentencing procedure in the trial. VIS, while a noble
gesture is not without its flaws. As noted earlier, many scholars have weighed in on its negative
aspects especially in countries with the jury system where the jury can be easily swayed by the
impact statements and render harsher punishments than what is actually necessary for the
accused. We have to understand that the purpose of the law in criminal cases should not be to
pit the rights of the victims against that of the accused but rather to bring about justice and also
to balance the rights of both the parties. VIS, in the Indian context, though is at a very nascent
stage, it is however pertinent to note that the take of Indian judiciary has been rather nuanced

and more evolved. Let us see how the Indian judiciary has reacted to the same.

30 Criminal Code, RSC 1985, C-46.

31 Supra, note 22 at 88.

%2 Code of Practice for Victims of Crime in England and Wales, s. 7.1.
¥1d., ats. 7.2.
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]|
The Inherent Flaws within VIS

The Payne judgement evoked conflicting emotions in the legal circles of United States. While,
on one hand, it was lauded for including and strengthening the voice of the victim in the
American criminal justice system, on the other hand, it was criticised by scholars like Jennifer
K. Wood (Wood) of promoting symbolic violence.3* The images shown by the prosecution to
the jury in this case also contained the images of Nicholas, the child who was assaulted by the
defendant and was suffering as a result of the murder of his mother. Further, a two-minute
videotape of the crime scene was also shown to the jury stressing that those will be the images
that will remain entrenched in the mind of Nicholas forever. Analysing the statement, the
images and the video tape provided by the prosecution in Payne, Wood said that as a result of
seeing the horrific images, the jury would not just sympathize but rather empathize with the
victim. She argued that the jury doesn’t represent the victim in a criminal trial and that the jury
isn’t appointed to determine victim’s justice, rather it is appointed to determine state’s justice.®
Critics have pointed out that the judgement by the jury juxtaposed the suffering and the
juvenility of Nicholas to inhumanity of the defendant and accused the prosecution of hiding
behind the plight of the former.®® The jury in Payne was urged to make the decision for
Nicholas which eroded the power of the state.’ It was also argued that the judgment in Payne
threatened victims’ rights as well as critics felt that to get justice, especially in cases of capital
punishment, the victim’s statement would have to be as convincing and as gruesome and
similar to the statement in this case. According to Wood, “Unless victims can tell a story
similar unless they can fit themselves into the narrow constraints of victimization that these
legal narratives impose, the criminal justice system w and deaf to their experiences as
victims. "%

If we look at VIS in the context of women victims of gender related violence it seems like a
problematic and misguided approach to cure secondary victimization which does little to
address the true needs of the victims, particularly in cases of rape.3® What VIS does is to

conveniently alleviate political pressure on the authorities without challenging the status quo

34 Jennifer K. Wood, “Chapter Four: Refined Raw: The Symbolic Violence of Victim’s Rights Reform”, 121
Counterpoints 80 (1999).

®1d., at 82.

% 1d., at 80.

3" Angela P. Harris, “The Jurisprudence of Victimhood” 1991 The Supreme Court Review 101 (1991).

38 Supra, note 34 at 87.

39 Ruparelia, Rakhi. “All That Glitters Is Not Gold: The False Promise of Victim Impact Statements”, in Elizabeth A
Sheehy, Sexual Assault in Canada: Law, Legal Practice and Women'’s Activism 665—-700 (University of Ottawa Press,
2012).
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and leaves the sources of crime unaddressed.*’ It only reinforces the racial and sexist
stereotypes in the criminal justice system which is detrimental for not just victims but also the
accused.*! It creates an idea of the ideal victim who is defined by her identity, the identity of
her offender, her characteristics, her past behaviour and the nature of the offence, especially in
cases of sexual offences.*? The ideal victim is someone who is pure, pious, demure and
blameless in her conduct and characteristics.*® Such a victim enjoy a higher status in the victim
food chain and her victimization is taken much more seriously than others.* They give the
example of women who are victims of sexual and domestic as to how only certain women who
have historically presented themselves with certain characteristics and behaviour can bring
their case in front of the public and get a favourable response.*® They also bring to attention a
several quotes from persons in authority on the conduct of an ideal victim in case of women
victims of sexual offences. They give example of a certain Judge Wild from 1982 who said,
“Women who say no do not always mean no. It is not just a question of saying no, it is a question
of how she says it, how she shows and makes it clear. If she doesn’t want it, she only has to
keep her legs shut.”*® Enunciating further, they also mention a quote by Judge Bertrand
Richards who had remarked in context of a girl hitch-hiking, “It is the height of imprudence
for any girl to hitch-hike at night. This is plain, it isn’t really worth stating. She is in the true
sense asking for it.”"*"
Nils Christie explained the ideal victim by giving the example of an old lady returning back
from home during mid-day after caring for her sister and was hit on the head by a strong burly
young man and laid down the five principles of being an ideal victim®*-

1. The victim should be weak. For example, old and sick people are perfect candidates for

being the ideal victim
2. The victim was doing something which is considered respectable by the society. For

example, caring for a loved one

401d., at 667.

1 Ibid.

42 |bid.

431d., at 672; Also see, Lynne Henderson, “The Wrongs of Victims’ Rights” 37 Stanford Law Review 951 (1985).
4 Eamonn Carrabine, Maggy Lee, et. al. Criminology: A Sociological Introduction 159 (KY: Routeledge,
Florence, 2004).

5 1d., at 160.

46 1d., at 161.

47 Ibid.

“8 Nils Christie, “The Ideal Victim,” in Ezzat A. Fatteh, From Crime Policy to Victim Policy: Reorienting the
Justice System 17-30 (Basingstoke: MacMillan Press, 1986).
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3. She was present at a place for which she couldn’t be blamed for being. For example, in
the middle of street during day time

4. The offender was big and bad.

5. The offender wasn’t known to the victim nor had any personal relationship with her.
In contrast, he highlighted the image of a non-ideal victim by giving the example of a man
drinking in a bar who was hit by an acquaintance who also took away his money. Even if the
hit on the man’s head was more severe than that of the old woman, but because*°-

1. He was strong

2. He was doing something not considered to be respectable by the society

3. He shouldn’t have been in a bar in the first place

4. He was as big and strong as the offender

5. The offender was known to him
Due to all the abovementioned reasons, the man in the bar is not an ideal victim in the eyes of
the society. Thus, these criticisms of VIS, as implemented in the West, do hold a lot of ground
and serve as a lesson for better implementation in the Indian scenario. While, enacted with
noble intentions, it can prove detrimental to the cause of the victim as pointed out by several
scholars and critics. Now, let us look as to how it can be implemented in India in a better
manner to serve the purpose of justice to the victims.

v

Presenting an Alternative Solution to VIS in India

As mentioned earlier, in India, victims were the forgotten people up until the Code of Criminal
Procedure (Amendment) Code, 2008, when the definition of victim was first introduced. It was
the result of the recommendations of the Malimath Committee Report in 2003 that the
aforementioned provision along compensatory provisions for the victims under section 357-A
was added to the Cr.P.C. The report lamented about the rights of the victim to get justice and
the harm suffered as a result of crime committed on him/her.>® The report remarked that the
only satisfaction for the victim is the conviction of the accused or a death sentence or a fine.
According to the report, “How does he get justice if the State does not succeed in so doing?

Can he ask the State to compensate him for the injury?’®! The report said that not only did the

49 Ibid.

%0 Ministry of Home Affairs, Committee on Reforms of Criminal Justice System, Government of India (March
2003) (India).

ld., at 77.
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state completely absolve itself from the liability of compensating the victim but also didn’t give
any right to the victim to be a dominant stakeholder in the criminal justice proceedings as he
has no right to either lead evidence nor can he challenge the evidence presented by the defence
by way of cross-examination of witnesses.>? The report also observed that the investigative
process is completely a police function with no role of the victim in it and suggested that it be
addressed “on an urgent basis.”®® This is exactly where something like a VIS comes in which
can help in minimizing secondary victimization of the victim and restore their hope in the
criminal justice system.

It is not the case that VIS has never been addressed by the judiciary. The Supreme Court in the
2018 judgement in Mallikarjun Kodagali v. The State of Karnataka>* had held that it was time
that VIS was given due recognition so that appropriate punishment could be awarded to the
convict. However, it was also remarked by the court that while VIS might result in appropriate
punishment to the accused, that would not necessarily result in justice for the victim. It was
observed that rehabilitation of the victim would go a longer way in achieving justice for the
victim rather than a harsh punishment for the accused. Further, the court said that victimology
is an evolving jurisprudence and thus it becomes important to keep moving forward rather than
staying stagnant.>

Karan v. NCT of Delhi: The Concept of Victim Impact Report

An interesting development in this field at a judicial level happened in 2020, when the Delhi
High Court in Karan v. NCT Delhi®® (Karan) came up with the concept of Victim Impact Report
(VIR) and laid down elaborate procedural guidelines for its implementation. The VIR has to
be filed by the Delhi State Legal Services Authority (DSLSA) in every criminal case post the
stage of conviction. The purpose VIR is to be reveal the impact of the crime on the victim. The
court held that the quantum of compensation is to be determined by the trial Court which should
take into consideration the gravity of the offence, the amount of physical and mental harm
suffered, financial damages suffered by the victim and the ability of the accused to pay. While
determining the paying capacity of the accused, the court would have to consider his present

occupation and income and can also direct him to pay a monthly compensation.®’

52 |pid.

53 |d., at 79.

54 (2019) 2 SCC 752.

55 Ibid.

5 277 (2021) DLT 195 (FB).
57 Ibid.
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The court also laid down the entire procedure for filing the VIR. According to the directions of
the court, post the conviction, the accused shall be directed by the trial court to file an affidavit
containing details of his income and assets within a period of 10 days. Along with it, the trial
court is also supposed to direct the prosecution to file an affidavit, within 30 days of the
conviction, regarding the expenses incurred by it with supporting documents. Upon receiving
the affidavit of the accused, the court shall immediately forward affidavit along with the
judgment to the DSLSA which shall conduct a summary inquiry on the losses suffered by the
victim and the paying capacity of the accused. The DSLSA is permitted to take the assistance
of the SDM, the SHO concerned and the prosecution in conducting the inquiry. Accordingly,
the DSLSA is required to conduct the inquiry and to submit the complete VIR within 30 days
from the receipt of the judgement and the affidavit by the court. After receiving the VIR, the
court after considering the impact of the crime on the victim and the paying capacity of the
accused, award the compensation accordingly. The compensation shall be paid by the accused
to the DSLSA who shall then disburse the same to the victim according the Victim
Compensation Scheme. In case if the convicted person doesn’t have the capacity to pay, section
357-A of the Cr.P.C. shall be invoked by the court and direct the DSLSA to award
compensation to the victim from the Victim Compensation Fund under the Delhi Victim
Compensation Scheme, 2018.%8 In cases of acquittal of the accused, the trial court has the
discretion to make similar recommendations if it feels that the victim needs to be rehabilitated,
provided that victim can be termed so under Delhi Victim Compensation Scheme. Further, if
the accused remains untraced or if his identity remains unestablished, the victim can move the
District Legal Services Authority (DLSA) for grant of compensation.>®

Committee on Criminal Reforms, 2020

At a legislative level, VIS was mentioned for the first time in India by the Committee for
Reforms in Criminal Law (Committee) instituted in May, 2020 with the purpose of suggesting
multifaceted reforms to criminal laws in the country.®® Amongst its many guiding principles,
two principles which are pertinent in this regard are- victim justice and balancing the rights of

the victims vis-a-vis the accused.®! It is evident that the committee is serious about the

%8 1bid.

59 1bid.

80 Committee for Reforms in Criminal Law 2020, India, available at https://criminallawreforms.in/aim-and-
quiding-principles/ (Last visited on 20" August, 2022).
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introduction of VIS in India as the questionnaire prepared by it for discussion, in Part C titled
General Provisions as to Inquiries and Trials contains the question®2-

Should ss. 306 and 307 be amended to expressly provide for the Magistrate to, before tendering
pardon, take into account:

a) the recommendations of the prosecutor; and / or,

b) the victim impact statement?

This questionnaire does indicate the mindset of the committee, that is, firstly, they are looking
at the possibility of inculcating VIS into the Indian criminal justice system, and secondly, that
they are trying to inculcate it during the time of sentencing. However, the judgement in Karan
seems to be a more nuanced view of how victim justice and a balance between the rights of the
victim and the accused should be brought about in the Indian society. Adrija Bose argues that
by using VIS at the time of sentencing which will affect the punishment accorded to the
accused, the criminal justice system treats the victim as means to an end.®® The only goal which
is achieved through this is enhanced punishment for the accused which is retributive in nature
and centred around the accused rather than being centred around the accused and being
rehabilitative in nature. According to her, VIS in this form wouldn’t constitute as an
improvement on the status quo as the victim will again be treated merely as a source of
information by the prosecution where his pain, trauma and agony will only be used for affecting
the sentence rather than focusing of his rights and needs.%* Thus, she argues that by making
VIS an instrument for subjecting heavier punishment on the accused by using the trauma of the
victim, the criminal justice system co-opts the demand of the victim further their own
interests.®®

Stigma and Secondary Victimization in India

Another pertinent point in the Indian context is that of the ideal victim and of secondary
victimization as discussed above. In a country like India where, the criminal proceedings are
prolonged, victims often feel that they get treated worse than the perpetrator and hence denied
justice.®® This is especially true in cases of sexual offences whereby the victims are stigmatized

as a result of the taboo nature of the crime. Sex and sexuality are still considered a taboo in the

62 Committee For Reforms in Criminal Laws, First Consultation On Procedural Criminal Law Questionnaire,
available at https://criminallawreforms.in/wp-content/uploads/2020/08/Questionnaire-for-Consultations-on-
Procedural-Criminal-Law.pdf (Last visited on 20th August, 2022).

8 Supra, note 11.

64 Ibid.

55 Ihid.

% Sanjeev P Sahni, “Address the Secondary Victimization of Sexual Assault Survivors”, The Hindustan Times,
June 13, 2017, available at https://www.hindustantimes.com/opinion/address-the-secondary-victimisation-of-
sexual-assault-survivors/story-Mb6J3KFRmKhD4ixT8kPf30.html (Last Visited On 25th August, 2022).
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Indian culture and in a patriarchal setup, secondary victimization in form of victim blaming is
highly common. There have been various instances of not just society members but even
persons in authority and office holders of the government, political parties and even the
judiciary have indulged in blaming the victim. For example, Mr. Mulayam Singh Yadav, Chief
of the Samajwadi Party in India and also the former Chief Minister of Uttar Pradesh as well as
the former Defence Minister of India, said “Should rape cases lead to hanging? Boys are Boys.
They make mistakes”®” in a 2014 election campaign rally in Moradabad. A member of the
Maharashtra State Women’s Commission in 2014 had remarked that rapes happen due
“woman’s clothes, her behaviour and her being at inappropriate places.”’®® Another incident
of victim blaming was by Vibha Rao, the Chairperson of Chhattisgarh State Women
Commission who remarked that “Women display their bodies and indulge in various obscene
activities. Women are unaware of the kind of message their actions generate.”®® These
comments are not stray incidents but commonplace incidents where the victims are blamed in
cases of sexual offences. Even the judiciary is not immune from stigmatizing victims of sexual
offences. Very recently, the Kozhikode sessions court in Kerala in Civic Chandran v. State of
Kerala’ granted bail to the accused in a case of sexual harassment registered under section
354A of the Indian Penal Code (IPC) because the complainant was wearing a sexually
provocative dress. The court held that the photographs produced by the accused in his bail
application that the complainant was “exposing to dresses which are having some sexual
provocative one” and hence a case under section 354A would prima facie not stand against the
accused.” In RIT Foundation v. The Union of India’® also known as the Marital Rape cas,
Justice Hari Shankar commented that if the husband forcefully has sex with his wife even when
she refuses, it cannot be equated to being raped by a stranger. He further enunciated that the
outrage felt by being raped by a stranger cannot be equated to having non-consensual sexual

intercourse with her husband and equating such outrage isn’t just unjustified but also

57 Anant Zanane, “Mulayam’s Shocker On Rape: Boys Make Mistakes, Why Hang Them?”, NDTV, Aprill 11,
2014, available at https://www.ndtv.com/elections-news/mulayams-shocker-on-rape-boys-make-mistakes-why-
hang-them-556875 (Last Visited On 25th August, 2022).

8 Deepshikha Ghosh, “Woman’s Clothes, Behaviour Also Responsible for Rapes”, NDTV, January 29, 2014,
available at https://www.ndtv.com/india-news/womans-clothes-behaviour-also-responsible-for-rapes-ncp-
leaders-shocker-549155 (Last Visited On 25th August, 2022).

8 Suvojit Baghchi, Women Equally Responsible for Crimes Against Them, The Hindu, January 5, 2013, available
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unrealistic.” In another case, the Tripura High Court reduced the sentence of man charged for
acid attack.’® It held that his wife’s refusal to restore matrimonial ties must have caused him
frustration which led him to take such a step and counted it as a mitigating factor. The division
bench of the High Court held that “we cannot overlook this mitigating circumstance while
deciding about the proportionality of the sentence to be awarded to the appellant for the crime
committed by him.”’™® In another instance, the Karnataka High Court granted anticipatory bail
to the accused due to the unbecoming conduct of the victim as she slept after being raped.®
The court held that due to the complainant agreeing to the fact that she felt tired and hence slept
post the perpetration of the act is unbecoming of an Indian woman; that is not the way our
women react when they are ravished.”’

These examples clearly show that a woman has to be ideal victim to be eligible for sympathy
or empathy in cases when VIS is read during the pre-sentencing phase. In a patriarchal society
like ours, the victim will have to be a demure virgin who has had no contact from the opposite
sex, has no or hardly any social life and doesn’t venture out alone after sunset to be eligible to
take benefits of VIS in our society because even the investigating authorities and the judiciary
is pitted against her as a result of her actions. This might not just be the case with women but
also men. For example, past conduct of men and their habits like drinking, smoking and past
history of violence, habits which are considered as taboo in our society may also be brought up
in VIS during sentencing phase and may act against them. Even past history of violence which
has no bearing on the case being argued may be brought up by the prosecution against the
accused. Hence, it is suggested that VIS during sentencing phase is not the wisest decision
when we look to reform the criminal justice system as the end product coming out is again
focussing more on the accused and not the victim. The end goal of system shouldn’t be just to
punish the accused but also to provide restitution and rehabilitation to the victim. VIS, when
used at the sentencing phase, pits the rights of the accused and the victims against each other
when the correct approach should be to balance their rights. As pointed out in the previous part
in the criticism of VIS and the Payne judgment, what VIS does it to juxtapose the plight and
the condition of the victim against the accused and delivers victim’s justice rather than state

justice.

3 Ibid.

4 Alamin Miah v. State of Tripura, Crl. A(J) No. 33/2019.

S d., at 49.

6 Rakesh B v. The State of Karnataka, CRIMINAL PETITION NO.2427 OF 2020.
1d., at 4.
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VIR: The Alternative to VIS in India

The concept of VIR as proposed by the Delhi High Court in Karan where the report prepared
post the sentencing phase is used for the purpose of compensation to the victims. The process
of compensation was seen as one of the first initiative regarding victim justice and victim rights
under the Victim Compensation Scheme under section 357A of the Cr.P.C. However, the
procedure has rarely been followed by the courts and as rightly pointed out by Prof. G.S. Bajpali,
“the Victim Compensation Scheme in India has not really taken off.”’® He pointed out that
according to a report submitted in 2018 by NALSAR, Hyderabad to the Supreme Court, only
5-10% of sexual assault victims across the country get compensation under the various victim
compensation schemes setup in various states.’® The purpose behind providing compensation
to victims of crime is to ensure that firstly, victim isn’t ignored completely by the criminal
justice system, and secondly, the perpetrator is made to realize that the damage caused and the
consequent duty towards the victim.

Though loosely based on the concept of VIS, VIR differs from it significantly in the sense that
while VIS pertains itself with the determination of the quantum of sentence, VIR pertains to
the determination of quantum of compensation in relation to the accused’s paying capacity.®
According to Justice J.R. Midha who along with Justice Rajnish Bhatnagar and Justice Brijesh
Sethi presided upon the judgment in Karan and gave the concept of VIR, in a discussion session
with Centre for Criminology, Criminal Justice and Victimology (CCV), RGNUL, Patiala on
the same judgement said that “Justice is incomplete without compensation.”® Lamenting the
fact that victims are the forgotten people in the criminal justice system, he stressed that courts
should compensate them as it provides them some solace. He further added that even though
no monetary compensation can relieve the anguish of the victims and their dependents,
however, it can help them in starting their life afresh.®? He concluded by saying that the Karan

judgment laid down the procedure for the development of the law® and that the mandate of

8 G.S. Bajpai, “Crime Victim Support Should Have Statutory Basis”, The Tribune, June 5, 2019, available at
https://www.tribuneindia.com/news/archive/comment/crime-victim-support-should-have-statutory-basis-783212
(Last Visited On 25th August, 2022).

9 Ibid.

8 G.S. Bajpai, “Delhi HC’s Judgement on Victims’ Right to Restitution is a Landmark in Jurisprudence”, The
Indian Express, December 24, 2020, available at https://indianexpress.com/article/opinion/columns/delhi-hcs-
judgment-on-victims-right-to-restitution-is-a-landmark-in-jurisprudence-7117356/ (Last Visited On 25" August,
2022).

8 CCV RGNUL discusses Karan v. NCT of Delhi (12" September 2021), available at
https://www.ccvrgnul.com/discussion-with-justice-j-r-midha (Last Visited On 25th August, 2022).
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filing of VIR is to determine the appropriate compensation that needs to be paid by the convict
for the physical, emotional, mental harm caused to the victim as a result of the offence.

It can be clearly seen that the focus in VIR is on restitution and rehabilitation of the victim
rather retribution against the accused. What, implementing VIS during the sentencing phase
does is to focus on the accused, rather than the plight of the victim. VIR, on the other hand is
purely concerned with the victim and his or her welfare. The judgement in Karan, through an
Annexure also provides the detailed format of a VIR which contains considerations such as
“personal expenses of the deceased, annual loss of dependency, medical expenses, funeral
expenses, loss of love and affection, loss of estate, emotional harm/trauma, mental and physical
shock, post traumatic stress like anxiety, stress, insomnia, self-destructive behaviour or
whether any phobia developed due to the incident or death of the deceased etc.”8* All these
factors have to be looked into when calculating the quantum of compensation to be provided
to the victim in a criminal case.

The Delhi High Court through Karan has provided a shift away from an accused centric model
to a model for victim centric justice. VIS, though well intentioned, only focuses on fetching
more punishment for the convict which does nothing for the victim. It has to be understood that
victim justice doesn’t mean more punishment to the victim as it does the victim no good apart
from some token solace. Yes, it does provide them with vindication for their losses but what
about justice in a tangible sense? What about the losses that they have suffered? What about
the mental agony and trauma? What about the medical expenses? The compensation may not
cover all of it but a good compensatory amount along with the highest punishment to the
perpetrator is a more holistic approach to victim justice rather than increased punishment and
brushing off responsibility by the criminal justice system. On the other hand, VIR, by
accommodating all the aspects of physical, mental, emotional and financial trauma is more
holistic and well rounded in its approach. Moreover, VIR shall be made post the conviction
and sentencing, thus, not interfering in the sentencing process where the perpetrator can be
granted appropriate punishment.

Thus, it is humbly submitted that VIR is a better option for bringing about victim justice in
India than VIS as it is a well-rounded mechanism to provide a right to restitution to the victims
that can bring about their emotional rehabilitation as well. VIS, even though it is used
successfully in other jurisdictions across the globe has its flaws as described above. VIR, as

laid down in Karan has provided a model procedure to bring about victim justice in the truest

8 Supra, note 56.
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sense and should be implemented by different high courts across the country in association
with their respective State Legal Service Authorities.
Vv
Conclusion

While VIS and VIR are primarily the same in purpose, the procedure for both is slightly
different. On the one hand where the VIS is invoked during pre-sentencing phase of the trial,
VIR is invoked after the conviction has taken place. The VIR conceptualized by the Delhi High
Court is a noble endeavour in recognizing the plight and the rights of the victim and can be
considered an upgrade on the VIS. This is because, a statement by the victim just prior to the
sentencing has the danger of the rendering the accused to a harsher punishment than the one he
should be getting. After all, a judge is a human after all, made of flesh, bones and emotions and
he too can be swayed by the VIS just prior to the sentencing. While we have talked about the
impact of the crime on a victim, we have to keep in mind that if two accused have committed
the same crime on two different persons, why should one get more punishment than the other.
It is understandable that the impact on different victims can be different, but to sentence one
accused with harsher punishment than the other for the same crime is also arbitrary based on
the impact on the victim. Rather, VIS or VIR should be restricted to merely compensation. The
victims who have been impacted more due a crime should be entitled to greater compensation
and more efforts should be made on the rehabilitation of the victim as pointed out by the
Supreme Court in the Mallikarjun Kodagali case. Otherwise, by awarding harsher sentence to
the accused based on the impact of the crime is retributive in nature and has the approach of
an eye for an eye. The legislature and the judiciary have to understand that the primary purpose
of the criminal justice system is not to punish the accused but to achieve justice for the victim
and justice in its true sense can only be achieved once the victim and his family members are
compensated and rehabilitated. While punishment for the offender is necessary to maintain law
and order in the society and keep the obedience towards the law alive in the society, ensuring
that the victim gets justice should be the primary consideration of the people in-charge. By
doing this, not only will be the victims of crime be satisfied but also it will help in keeping the

balance between the rights of the accused and the rights of the victim.
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PLASTIC WASTE MANAGEMENT: ISSUES AND CHALLENGES
Sneh Yadav*
Abstract
Plastic waste management is one of the major threats facing the world. Only a very small
percentage of plastic waste is recycled and rest ends up into our oceans, endangering marine
life, environment and eventually human survival on our planet Earth. In this article | would
discuss the steps taken by Indian government for plastic waste management; effectiveness,
impact and critique of ban on single use plastic items; concept and implication of imposing
Extended Producer Responsibility; effect of plastic waste on climate; importance of circular
economy of plastic waste; importance of waste segregation at source. At the end suggestions
would be given for effective plastic waste management.
|
Introduction

Plastic has become an indispensable part of your lives. From the toothbrush to the laptop almost
everything that we use in our daily life is made of plastic. Plastic being lightweight, transparent,
durable and versatile has made our work easy and is therefore used in wide variety of industries.
However, have we ever wondered what happens to plastic after we throw it away? Plastic is
made from petrochemicals and it is non-biodegradable. It takes hundreds of years to
decompose, even after that it never fully goes away from our system. Plastic breaks down into
tiny particles called microplastics. These microplastics have entered not only our food cycle
but also our blood, as traces of microplastics are found in human blood? and there is a danger
of it reaching other organs also. As per the Central Pollution Control Board report, during the
year 2020-21 approximately 4126997 TPA plastic waste was generated in India.? Maximum
plastic waste was generated in Telangana followed by Tamil Nadu, West Bengal and Uttar
Pradesh. Per capita plastic waste generation has almost doubled in last five years. Delhi has
highest per capita waste generation, closely followed by Goa and Telangana. Sikkim,
Meghalaya & Tripura have reported the lowest per capita plastic waste generation.®

Mismanagement of plastic waste has resulted into marine pollution, piling up of waste in

* Assistant Professor, Faculty of Law, University of Delhi

! Damian Carrington, “Microplastics found in human blood for first time” The Guardian, March 24, 2022,
available at: https://www.theguardian.com/environment/2022/mar/24/microplastics-found-in-human-blood-for-
firsttime#:~:text=Microplastic%20pollution%20has%20been%20detected,and%20may%20lodge%20in%200rga
ns. (Visited on June 8, 2023).

2 Central Pollution Control Board, Annual Report 2020-21 on Implementation of Plastic Waste Management
Rules, 2016 (August, 2021), available at: https://cpch.nic.infuploads/plasticwaste/Annual_Report_2020-
21 _PWM.pdf (Visited on June 1, 2023).
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landfills, clogging of drains, floods, diseases and a grave threat to human life, animal life and
environment. Single use plastic is the most problematic, it mostly includes plastic material
which is thrown away within minutes and has no further use, as it is low on utility and has high
litter potential.

In India, Plastic Waste (Management and Handling) Rules, 2011 provided a framework
for management of plastic waste generated in the country. In order to give thrust to plastic
waste minimization and effective management of waste, Plastic Waste Management Rules,
2016 were notified, which have been amended from time to time. For the first time, 2016 rules
gave responsibility to gram panchayats and local bodies to manage plastic waste, ensure its
collection and segregation and to create awareness about problems of plastic waste. * Waste
generators like airports, harbors, commercial complexes etc. have the obligation of waste
segregation at source and handing it over to waste collecting agencies. They are also required
to pay some user fees or charge for it. If a person organizes an event in open space which
involves serving food in plastic containers, he is required to segregate and manage the waste
according to the rules prescribed in Municipal Solid Waste (Management and Handling) Rules,
2000 as amended from time to time.® All producers, brand owners and recyclers of plastic are
required to get themselves registered with State Pollution Control Board or Pollution Control
Committee. ©

I
Impact of plastic on climate
Plastic pollution poses a great threat to Earth’s climate. Plastic emits carbon at each stage of its
life cycle, that is, in extraction of fossil fuel/petroleum and its transportation; refining and
manufacturing of plastic; disposing/managing plastic waste (incineration, recycling and
dumping in landfills). Plastic impacts oceans, waterways, air and landscapes. If incineration
and production of plastic continues at the same pace, then by 2030 the global emission of
carbon through plastic could reach 1.34 gigatons per year which would be equivalent to carbon
emission from more than 295 five-hundred-megawatt coal plants and by 2050 plastic life cycle

process would emit carbon equivalent to emission from 615 five-hundred-megawatt coal

4 Plastic ~ Waste Management Rules, 2016, Rule 6 & 7, available at:
https://cpcb.nic.in/displaypdf.php?id=cGxhc3RpY3dhc3RIL1IBXTVIHY XpldHRILnBkZg==(Visited on June 3,
2023).

%1d., Rule 8.

®1d., Rule 13.
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plants.” The cumulative greenhouse gas emissions by 2050 will be over 56 gigatons or between
10-13 percent of the total remaining carbon budget.® This situation is alarming. Paris
agreement, aims to keep global temperature rise in this century below 2 degree Celsius below
pre industrial level; pursue efforts to limit the temperature increase further to 1.5 degree Celsius
and to strengthen the ability of countries to deal with impact of climate change.® This agreement
talks about 20/20/20/ targets that is, carbon dioxide emission has to be reduced by 20%; we
need to increase the renewable energy market share by 20% and target is to increase energy
efficiency by 20%. It would be impossible to meet our target of keeping global temperature
rise below 2 degrees Celsius, if plastic production is not controlled and plastic waste not
managed properly. India is a signatory to Paris convention and has taken several steps towards
carbon reduction. One such step is to focus on reducing plastic production and effective waste
management.

To stop global temperature from rising beyond 1.5 degree Celsius it is required that
energy consumption has to be reduced. In India and also globally many industries are reducing
their greenhouse gas emission, like cement, steel and most important plastic industry. This is
possible through circular economy of plastic, where supply and demand of plastic is managed
properly. In 2019, the GHG emissions from production and incineration of plastic were
estimated to be more than 850 million tonnes (equal to the emissions from 189 500 MW coal
power plants).'° We, as a world community are trying to achieve net zero carbon emission. But
these figures worry us. In India millions of tons of plastic is consumed every year and almost
60% of it comes out as waste, out of this only a little percentage is actually recycled. India is a
growing economy, so, the buying capacity of consumers will increase and so will the increase
in demand of plastic. Plastic is made from fossil fuels/ petrochemicals and most of plastic used
in products is virgin plastic, this would increase our carbon footprint. “As India aims to lower

the emissions intensity of its Gross Domestic Product (GDP) by 33-35% by 2030 under its

7 Centre for International Environmental Law, Report: Plastic & Climate: The Hidden Costs of a Plastic Planet
(May, 2019), available at: https://mww.ciel.org/wp-content/uploads/2019/05/Plastic-and-Climate-Executive-
Summary-2019.pdf (Visited on July 8, 2023).

8 1bid.

® The Paris Agreement, available at: https://unfccc.int/process-and-meetings/the-paris-agreement (Visited on July
3,2023).

10 The Energy and Resource Institute, Report: Circular Economy of Plastics in India: A Roadmap (2021),
available at: https://www.teriin.org/sites/default/files/2021-12/Circular-Economy-Plastics-India-Roadmap.pdf
(Visited on July 8, 2023).
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Nationally Determined Contributions as part of the Paris agreement, dealing with plastic and
plastic waste becomes critical.”*!
i
Ban on Single Use Plastic

Many cities like Mumbai are flooded and drowning in waste and city like Delhi has huge
mountains of plastic waste at various landfill sites. Most dangerous of all plastic waste is single
use plastic, because it is used only once that too for few minutes thereafter it is thrown away.
It constitutes most of plastic litter. According to research done by Minderoo Foundation, single
use plastic makes up one third of the plastic produced worldwide and it is most damaging to
people and planet.}? It increases greenhouse gas emission. Single use plastic turn into
microplastics on degeneration. Plastic Waste Management Rules, 2016 (as amended in 2021)
gave the definition of single use plastic in Rule 3 (va) as plastic item which is intended to be

used only once before it is thrown away or recycled.

Taking into account this problem on 12" August 2021, Ministry of Environment, Forest
and Climate Change brought a notification banning manufacture, import, stocking, distribution,
sale and use of some single use plastic products. These products are low on utility and high on
litter potential. This ban was operative from 1 July, 2022.*® These products include plastic
flags, ear buds with plastic sticks, plastic stick for balloons, ice cream sticks, candy sticks,
thermocol for decoration, plastic cutlery, plates, glasses, cups, straws, wrapping films around
sweet boxes, cards etc.!* This ban would not apply to commodities made of compostable
plastic.*® This ban would be monitored by CPCB (Central Pollution Control Board) and SPCB
(State Pollution Control Board). Directions are issued to petrochemical industries at local, state
and national level not to supply raw material to the industries manufacturing banned single use

plastic items. CPCB and SPCB have been instructed to modify or revoke the commercial

11 Shreyas Joshi, “Refurbishing Plastic for Climate Action: The First Steps”, available at:
https://www.teriin.org/article/refurbishing-plastic-climate-action-first-steps(Visited on July 12, 2023).

12 Minderoo Foundation, Report: Plastic Waste Makers Index 2023 (2023), available at:
https://cdn.minderoo.org/content/uploads/2023/02/04205527/Plastic-Waste-Makers-Index-2023.pdf (Visited on
July 12, 2023).

13 Plastic Waste Management Rules, 2016 (as amended in 2021), Rule 4 (2) - “ The manufacture, import, stocking,
distribution, sale and use of following single use plastic, including polystyrene and expanded polystyrene,
commodities shall be prohibited with effect from the 1st July, 2022:- (a) ear buds with plastic sticks, plastic sticks
for balloons, plastic flags, candy sticks, ice-cream sticks, polystyrene [Thermocol] for decoration; (b) plates, cups,
glasses, cutlery such as forks, spoons, knives, straw, trays, wrapping or packing films around sweet boxes,
invitation cards, and cigarette packets, plastic or PVC banners less than 100 micron, stirrers.
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license granting permissions to industries making single use plastic items. The punishment for
violating plastic ban would be under the Environment Protection Act, 1986, which is
imprisonment up to 5 years or penalty up to 1 lakh rupees or both. The local authorities and
municipal corporations can make by-laws for implementation of plastic ban and provide
punishment. Many initiatives have been taken by the government to create awareness about
reducing plastic waste generation. Two months awareness campaign on social media creating
awareness about mitigating plastic pollution amongst stakeholders from local bodies, pollution
control boards, industry, civil society organizations and citizens was organized by UN
Environment Programme (UNEP), Federation of Indian Chambers of Commerce and Industry
(FICCI) along with Ministry of Environment, Forest and Climate Change, Government of India
in 2021. In order to encourage start-ups /entrepreneurs and students to develop innovative
solutions to mitigate plastic pollution and develop alternatives to single use plastics, the “India
Plastic Challenge — Hackathon 2021 was organised.'® Swachh Bharat Mission 2.0 emphasised
on improving waste management infrastructure in India. WWE India and CESD (Centre of
Excellence for Sustainable Development) work towards removing the obstacle in circularity of
plastic packaging industry.

Similar ban/ restrictions have been imposed in India on plastic carry bags also. 2016
rules state that the thickness of plastic carry bags should not be below 50 microns.” Plastic
carry bags would be made in natural shade i.e. without any pigments or use only those pigments
that are permitted.'® Plastic carry bags would not be used for storing or packaging ready to eat
food.r® Plastic material would not be used in the sachets for storing or packaging gutkha,
tobacco and pan masala.?’ Each carry bag is required to have thickness of plastic bag along
with name and registration number of the manufacturer printed on it.?* The street vendors and
retailers have the duty not to sell or provide commodities in carry bags which are not
manufactured or labelled as per the rules.?? Plastic Waste Management (Amendment) Rules,
2021 state that the thickness of plastic carry bags needs to be not less than 75 microns with

effect from 30" September 2021 and 120 microns from 31 December , 2022.% However, just

®Ministry of Environment, Forest and Climate Change press release, posted by PIB Delhi on June 8, 2021,
available at: https://pib.gov.in/PressReleaselframePage.aspx?PRID=1725458(Visited on June 15, 2023).

17 Supra note 4, Rule 4(c).
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like all other laws the problem here is of effective implementation of rules as we find plastic
bags with thickness even less than 50 micros are easily available and are being used by people.
This kind of ban is difficult to impose because it is based on thickness and microns. A common
man would not know the thickness of plastic carry bag that he is using. Experience in other
countries show that ban on plastic carry bags can be successful only when there is a total ban
on these products without any exceptions.

India is not the first country to impose ban on plastic. In 2002 Bangladesh become the
first country to impose ban on thin plastic bags. In July 2019, New Zealand banned plastic
bags. China banned plastic bags in 2020 in a phased manner. In USA eight states have banned
single use plastic items. Seattle banned plastic straws in 2018. 2* European Union issued
directive in July 2021 which bans such single use plastic items for which alternatives are
available like cups, food containers etc. A resolution was signed in 2022 by 124 countries who
were parties to United Nations Environment Assembly to draft an agreement that would make
it legally binding for all signatories to address the full life of plastic from production to disposal
in order to end plastic pollution. India is a signatory to it, thus has an obligation to take care of
plastic till end of life, from cradle to grave.

Ban on single use plastic has not proved to be effective. It has been more than a year
that single use plastic ban is operative still we find the banned items being openly
manufactured, sold and used. There are several factors responsible for it:

Firstly, most of the items that are banned (except for ear buds that are made by renowned
companies), are manufactured in unorganized sector. Therefore, it is very difficult to control it
at the production stage. It can be checked only at stage of sale or use. This requires all the
shopkeepers and consumers to be aware about the ban, which requires raising awareness among
millions of people, it is not an easy task in a huge country like India. Also, once a product, like
plastic cutlery is available in market for sale, it is assumed and presumed by the consumer that
government has authorized its sale, since it is openly and freely available. Secondly, markets
are not prepared for the ban, as, alternatives to banned plastic products are not easily available
in the required quantity in market. The demand is high but manufacturing is slow. Thirdly,

alternatives to SUP (Single Use Plastic) are very expensive as compared to cost of single use

2Alex Truelove, “Seattle: Pioneering plastic straw ban is effective and popular”, available at:
https://pirg.org/articles/seattle-pioneering-plastic-straw-ban-is-effective-and-
popular/#:~:text=Seattle%20became%20the%20first%20major,included%20utensils%20and%20cocktail%20pi
cks (Visited on June 16, 2023).
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plastic products. For example, paper straw is five times more expensive than a plastic straw.?
So, for a poor fruit juice seller using paper straw would mean spending more money. Similarly,
if we look at other alternatives, like khullar for tea cups; plastic cutlery for the one made from
bamboo or wheat waste; bamboo glasses and plates; jute and paper bags, all of them are much
more expensive than their plastic counterparts. That’s why there is an urgent need to develop
affordable and sustainable alternatives to plastic. Fourthly, enforcement of the ban has to be
done by local authorities and municipal bodies. It lacks holistic approach towards the ban.
Many states have not notified their by-laws till now. So, implementation of ban at ground level
is a problem. Fifthly, all the stakeholders have not been educated, especially the consumers
about the ban. No ban can be effective without support of the masses and this support can come
only if we educate and sensitize them about plastic pollution and ban that is imposed.?® In the
current situation, it would be impossible to enforce this ban effectively for the SUP items that
are banned. There needs to be a change in plastic policy where non-recyclable plastic needs to
be totally banned and emphasis has to be on sustainable recycling.

Since affordable alternatives to plastic are not available people are going back to single use
plastic products. So, companies need to spend on research and development and find
sustainable and affordable alternatives to plastic. Government alone cannot beat plastic
pollution unless it has support from industries, brand owners and consumers.

Plastic ban has been criticized by some people for the following reasons: -

India plastic industry employs more than 4 million people in the country.?” Ban on plastic will
lead to shutting down of many plastic industries which in turn would result into unemployment
for large number of people employed in plastic industry. Till no alternate arrangement for their
employment is made, banning plastic would amount to depriving them of their means of
livelihood and right to life. Indian economy will suffer because of this ban as India’s plastic
exports was worth US $ 13.35 billion in 2021-22 which would reduce after the ban. Impact of
ban will be disproportionate in small and big industries, as big industries have the economic
resources and can afford to change their machinery and shift to alternatives. But small and

medium industries will not be able to bear additional cost of replacing machinery and will be

®Data Intelligence, Report: India and GCC Paper Straws Market Size, Share, Industry, Forecast and outlook
(2023-2030) (January 2023),available at: https://www.datamintelligence.com/research-report/india-and-gcc-
paper-straws-market(Visited on July 10, 2023).

% Anisha Bhatia, “ Single-Use Plastic Ban in India explained: What will be the challenges and what should we
expect”, available at: https://swachhindia.ndtv.com/single-use-plastic-ban-in-india-explained-what-will-be-the-
challenges-and-what-should-we-expect-69497/(Visited on June 11, 2023).

27 India Brand Equity Foundation, Report: Indian Plastics Industry and Exports( An Initiative of Ministry of
Commerce and Industry, Government of India, 2023), available at: https://www.ibef.org/exports/plastic-
industry-india (Visited on August 4, 2023).
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forced to shut down, further adding to loss of public exchequer and loss of jobs for employees.
Suneel Pandey, Director of the Environment and Waste division at TERI says that large
businesses have shifted to non-single use plastic alternatives, the problem is with small vendors
who find it costly as compared to plastic.?® Burden of ban would be felt more by poor consumer
than the rich, as buying cloth or jute bag for rupees fifteen or twenty would be heavy on a
common man’s pocket and budget.

Ban on single use plastic products is very selective as the big industries like cold drink
manufactures and packed water industry using PET bottles are left out of this ban. Chips and
confectionery packets, PET bottles, bottle caps and packaging, account for largest share of
plastic waste in India, still they are not banned. The ban targets the poor manufacturers and
favors the rich. As most of the banned items are made in unorganized sectors and not by big
brands.

Alternatives to plastic would cause greater harm to environment in a long run. For
example, alternates to plastic are wood and paper, these are made from trees, so, after the ban
it would lead to cutting of more trees and wastage of water. According to a study conducted by
the Danish government in 2018, you need to use paper bag 43 times to achieve the same
cumulative environmental impact as a plastic bag.?, it is practically impossible to reuse paper
bag 43 times. To achieve the same environmental impact as a plastic bag, a cotton bag would
have to be used 7,100 times.®® Use of alternative could be detrimental to environment. The
solution lies in doing research and innovation and coming up with sustainable and economical
alternatives to plastic products, that are environmentally viable and also pocket friendly.

v
Extended Producer Responsibility

Thomas Lindqvist is given the credit of crafting the concept of EPR (Extended Producer
Responsibility) in 1990. It puts responsibility on producers, importers and brand owners to
collect back, recycle and take care of plastic waste generated by them till end of its life. When
we look at the policy framework, we find that EPR draws its power from Article 21, 48A, 53

and 73 of The Constitution of India and The Environment Protection Act, 1986. It is based on

28 Vishwa Mohan, “ Plastic bans created awareness but stricter enforcement needed” Times of India, June 7, 2023,
available at: https://timesofindia.indiatimes.com/india/plastic-bans-created-awareness-but-stricter-enforcement-
needed/articleshow/100806022.cms(Visited on June 19, 2023).

29 The Danish Environmental Protection Agency, Report: Life Cycle Assessment of grocery carrier bags (Ministry
of Environment and Food of Denmark, February, 2018), available at: https://bioplasticsnews.com/wp-
content/uploads/2019/10/Life-Cycle-Assessment-of-grocery-carrier-bags.pdf (Visited on June 19, 2023).

%0 Ibid.
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Polluter Pays Principle, as the ones who introduced plastic into the environment are given
responsibility of taking care of its proper disposal ensuring least or no damage is caused to
environment in this process. EPR finds mention in Solid waste management Rules, 2016; E-
Waste Management Rules,2016 and Plastic Waste Management (Amendment) Rules, 2022,
more particularly Guidelines on Extended Producer Responsibility for plastic packaging.

Plastic Waste Management Rules, 2016 mention the concept of Extended Producer
Responsibility (EPR) which has been defined in Section 3 (h) of Plastic Waste Management
Rules, 2016. % 1t means responsibility of the producer of plastic goods to collect and manage
waste plastic products till the end of its life and this has to be done in environmentally sound
manner. Producers, importers and brand owners are required to submit plan to collect back
plastic waste generated by them to State Pollution Control Board.®? Plastic producers and
recyclers have to apply to Pollution Control Board or the Pollution Control Committee for grant
of registration. Plastic Waste Management (Amendment) Rules, 2022, have made elaborate
provisions regarding Extended producer Responsibility covering reuse, recycling, use of
recycled plastic material and end of life disposal. EPR is a wholesome process which covers
the entire life cycle of plastic. However, in India the policies are made in such a way that it
covers more of post-consumer waste rather than controlling its manufacturing. Policies like
Swachh Bharat mission or policies in smart cities etc. focus on preventing plastic litter rather
than reducing plastic production and eventually eliminating plastic.

ERP rules lays down that, by the year 2024, producers of plastic have to collect back
all of their plastic packaging waste material. The plastic packaging material so collected has to
be recycled, some targets are given for recycling it. If a company is not able to meet its target,
then it will have to buy EPR credits from other company which has achieved units more than
its target. This is similar to carbon trading that is done to meet target of country under
international treaties and obligations. Only the multi layered and multi material plastic which
is non-recyclable has to be sent for end-of-life disposal, like construction of road, generation

of oil, cement kilns etc.®* rest has to be recycled.

81 “extended producer’s responsibility” means the responsibility of a producer for the environmentally sound

management of the product until the end of its life.
32 Supra note 4, Rule 9 (1) & (2).

3 1d., Rule 9(4).
34 Schedule-11 Plastic Waste Management Rules, 2016 (as amended via First amendment in 2022).
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Plastic Waste Management Rules, 2016 encourage using waste for alternate use. Plastic
waste would be used for construction of roads or making oil or for any other purpose for
generating energy®®. Local bodies are supposed to encourage it. “Waste to energy means using
plastic for generation of energy and includes co-processing (e.g.in cement, steel or other such
industry”’®® Most of MLP are sent to cement kilns, which does not reduce plastic production
nor does it reduce pollution, in fact incineration of plastic adds to the pollution. Using plastic
waste for making oil is also not a very feasible option as it consumes lot of energy and
production is very low. It ultimately increases the carbon footprint.

At present, one problem in implementing EPR is that, the companies liable under EPR
are expert in manufacturing their own products but not in recycling waste, so, they will, in all
possibility outsource the work of collection and recycling waste to others. This will lead to
boom of specialized waste collection, treatment and disposal units. But till the time such
specialized units come up there will be a void in waste treatment and this work will be done by
private contractors.

The ERP guidelines have been criticized on several grounds. Firstly, most of the waste
collection in India is done by informal sector of rag pickers or waste pickers. They do not have
any social security. They do this job with their bare hands without any safety gears, which
many a times leads to permanent damage or diseases. Since this sector is informal, they do not
have any job or livelihood security. They are not given any salary or pension or medical care.
With EPR, responsibility has shifted to companies to collect back their plastic waste. Earlier
companies were only concerned with manufacturing, packaging and distribution of goods, now
with EPR they also have responsibility to collect and recycle the packaging material. This has
created a parallel waste collection system which is a threat to livelihood of these poor rag
pickers as they have not been made part of this system. So, this might lead to a situation where
rag pickers might not have sufficient waste to collect as the companies would have collected
back their waste. This would endanger their survival. The solution could be that rag pickers
should be included in this scheme and steps should be taken to convert rag picking into an
organized sector, where companies could give contract to them to collect back their waste.
These rag pickers sell waste to scrap dealers, who in turn sell it to recycler. This entire sector

is unorganized. Although rules provide for registration of all recycling units but only few have

% Supra note 4, Rule 5 (b).
% Rule 3 (aab) Plastic Waste Management Rules, 2016 (as amended via Second Amendment in 2022).
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registered. As per 2020-21 CPCB Annual report there are only 1207 registered recyclers.3’ So,
emphasis should be laid to include the informal sector of rag pickers and recyclers into this
scheme and organising this sector. ®

Another criticism is related to plastic itself. Plastic can be divided in three categories,
first, recyclable plastic , which is recycled mostly by informal sector. Second, recyclable but
with help of technology, it cannot be done by informal sector as it needs technology and also
involves high cost. In case of recyclable packaging plastic waste obligation lies on companies
to collet it , recycle it and use the biproduct obtained after recycling. Third kind of plastic is
Non-recyclable, which cannot be recycled, it is sent for end of life disposal for making roads
or waste to oil or in cement kilns to be used as fuel. EPR rules talk about only packaging plastic
waste , but there are many other kinds of plastic like flexible plastic, plastic used in sanitary
pads or in bathroom slippers, this has not been covered in EPR, whereas it should have been
included. Informal sector of rag pickers and recyclers should have been included in guidelines
itself. If proper consultation would have been done, the plastic that is easily recyclable and is
already taken care of by the informal sector could have been excluded here. Efforts need to be
made to have circular economy in plastic waste management. End of life processing of plastic
has to be sustainable. Another problem is with processing of plastic waste. If waste is used for
energy generation or co-processing or incineration it generates high amount of carbon dioxide.
Similarly, if chemical recycling or pyrolysis is done it again leads to carbon dioxide emission.
All these processes increase carbon emission into the environment and increase our carbon
footprint. Processing of plastic is a problem in efficient utilization of plastic waste.

The government should have consulted public before bring out this notification.
Informal waste collection sector of rag pickers, scrap deals and recyclers should have been
included in this scheme, so that instead of making a parallel system of waste collection by the
companies, the existing people in this field could be used for waste collection and disposal.
Maximum funding should be provided to this informal sector so that they have social security
and they can take security gears and have access to infrastructure needed for waste collection

and disposal.

37 Central Pollution Control Board, Annual Report 2020-21 on Implementation of Plastic Waste Management
Rules, 2016 (August, 2021), available at: https://cpch.nic.in/uploads/plasticwaste/Annual_Report_2020-
21 _PWM.pdf (Visited on June 1, 2023).

3 Satyarupa Shekhar and Siddharth Ghanshyam Singh, “The gaps in the plan to tackle plastic waste”
The Hindu, December 28, 2021,available at: https://www.thehindu.com/opinion/op-ed/the-gaps-in-the-plan-
to-tackle-plastic-waste/article38050930.ece(Visited on June 11, 2023).
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In India, most of the plastic is recycled in informal sector which lacks technology and
finance, so, the plastic that comes out of it is of low quality therefore it is not able to replace
virgin plastic as raw material for production of plastic goods. As a result of it there is huge
demand and dependence on virgin plastic. So, there is a need to invest in infrastructure and
technology for providing good quality recycled plastic. Also, government needs to incentivize
and promote chemical recycling which will lead to better quality plastic after recycling. More
taxes should be levied on use of virgin plastic in production process as compared to use of
recycled plastic to encourage industries to use the latter. This would minimize carbon emission
at raw material production and manufacturing stage.®

Another issue is with Multi Layered Plastic or multi material plastic, it means material
where at least one layer is of plastic and at least one layer is of any other material like metal or
fiber etc. There is increase in use of such kind of plastic especially in packaging and it has not
been banned. Plastic rule of 2016 state that, Multi layered Plastic which cannot be recycled or
no energy can be recovered from it or which has no alternate use should be phased out in 2
years time.*® There is a problem with this provision as any plastic would have at least some
use , if not anything it can be used for generating power by burning, so producers of
multilayered plastic can avoid phasing it out by using this loophole. MLP’s are covered by
extended producer responsibility where producers, importers and brand owners are given
targets to collect back and recycle their plastic packaging waste. But the problem is producers
are required to report pollution control board regarding the quantity of plastic collected and
recycled by them, there is no way to ensure whether they are collecting their own plastic waste
or just any plastic waste. For example, a company making small sachets of shampoo, might not
collect their empty sachets but some other plastic to meet its target, as these small plastic
sachets are very difficult to collect. So, these small sachets or pouches still remain in
environment, ending up in landfills or clogging our drains. Therefore, the problem of plastic
litter remains as it is. MLP’s have not been banned via 2021 amendment, although some feel

that along with single use plastic MLP’s should also be banned.

3 Shreyas Joshi, “Refurbishing Plastic for Climate Action: Finding value in waste”, available at:
https://www.teriin.org/article/refurbishing-plastic-climate-action-finding-value-waste(Visited on June 1, 2023).
40 Supra note 4, Rule 9 (3).
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Waste Segregation at Source

Plastic waste is not being segregated at source as a result it gets dirty and contaminated
therefore, we are not able to reuse it. So, dry and wet waste needs to be segregated at source,
thereafter from the dry waste we need to segregate plastic waste , then again from this plastic
waste we need to find what can be recycled and what cannot be recycled. It is this plastic waste
that cannot be recycled that needs to be totally banned.

A study was done by Niti Ayog and Centre for Science and Environment on “Waste wise cities-
Best Practices in Municipal Solid Waste Management” in 2021,*! Indore in Madhya Pradesh
is awarded as the cleanest city continuously for 5 years. This is possible because of waste
segregation at source, bringing a change in attitude of people and robust monitoring system
and enforcement through by-laws.

As per CSE report the cities that have shown best practices in plastic waste management are:
Bicholim, Goa- Here every household has 2 waste buckets where dry and wet waste is
segregated at source. It has its own garbage treatment plant. Out of dry waste, plastic is
separated which is sold to scrap dealers for recycling.

Gangtok, Sikkim- Sikkim banned disposable plastic carry bags in 1998. Eventually it also
banned packaged drinking water, disposable plastic plates and cutlery in government offices.
This ban was followed by rigorous awareness generating programmes which sensitised people
about plastic pollution.

Kumbakonam, Tamil Nadu- Here also segregation of waste at source has helped to make it
a plastic waste free city. It has set up a resource recovery facility, recyclable plastic like water
bottles, thick plastic bags are sent to recycling units and non-recyclable plastics are send to be
converted into refuse derived fuel or cement factories for co-processing.

Swatch Bharat 2.0 mission emphasizes that household level segregation is the bottom line of
waste management. In ranking the cities for cleanliness maximum weightage would be given
to household level segregation as without it recycling would be difficult and without recycling,
we cannot have circular economy. Earlier, in ranking of cities maximum weightage was given

to, how clean a city looks but now paramount point in ranking is how much waste is the city

41 Government of India, Report: Waste-Wise Cities- Best Practices in municipal solid waste management ( NITI
Aayog, 2021), available at: https://www.niti.gov.in/sites/default/files/2021-12/Waste-Wise-Cities.pdf (Visited
on June 19, 2023).

124



processing and how much waste is being segregate at household level. So, this change in
weightage has given motivation to city administrators to change their waste management
strategy. “2 In Delhi, waste collection work is handed over to private contractors and this system
has failed miserably and even if the waste is segregated in household, it is mixed up at the time
of collection, so, the entire exercise goes futile.
Huge amount plastic ends up in landfills or is burnt or is difficult to recycle because either it is
multi layered plastic or contaminated or dirty after use, so, this plastic is mismanaged and goes
waste. So, it is suggested to have collection and segregation of plastic waste at source. For this
investment needs to be made by government in infrastructure and training of people involved
in these activities.
VI
Conclusion and suggestions
Plastic waste is a threat to our survival. Plastic waste management is not a problem, but plastic
waste mismanagement is a bigger problem, where waste is either dumped in landfills, or
incinerated or is left in open and it ends up in ocean, thereby causing marine pollution. Plastic
waste is also responsible for increase in carbon emission thereby contributing to climate
change. Government has taken many steps for effectively managing plastic waste. One such
major step is complete ban of certain single use plastic items. Although it a step in right
direction, but we do not see its implementation on ground as sustainable and affordable
alternatives to plastic are not available till now. This plastic ban is also criticized as being pro
rich and against the poor. Extended Producer Responsibility imposes obligation on waste
generators to collect back and recycle waste that they have added to the environment. We need
to ensure circular economy of plastic waste to have sustainable system. Segregation at source
is the key to effective waste management and it can be achieved only through public
participation.
Some suggestions for effective plastic waste management are:-
e We must adopt the 5 R’s of waste management, Refuse -to use plastic material; Reduce-
plastic consumption; Reuse- plastic products, that is use them more than once;
Repurpose — plastic products, like growing platers in plastic bottles and Recycle —

plastic waste.

42 Interview with Sunita Narain, Director General of the Centre for Science and Environment, Times of India, July
4, 2023, available at: https://epaper.timesgroup.com/timesspecial/sci-tech-envi ronment/govt-plastic-ban-is-
ineffective-needs-rethink-sunita-narain/1688021861484(Visited on June 1, 2023).
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Research and development should be done to find bio-based polymers like plant or fiber
based for making plastic instead of fossil fuels. For it funds should be provided by
government and technical support should come from private sector.

More taxes should be levied on use of virgin plastic in production process as compared
to use of recycled plastic to encourage industries to use the latter. This would minimize
carbon emission at raw material production and manufacturing stage.

People need to be sensitized about segregation of waste at source, awareness drives
should be done to make people aware about dangers associated with plastic pollution
and need of its proper recycling.

Innovation and research should be done to upscale and utilize the plastic waste that is
not recyclable or difficult to recycle. Although it is being used for making roads, tiles,
clothing, waste to oil and cement factories but there is need to find non-polluting and
lesser carbon emitting viable options for using plastic waste. So, more research and
development need to be done in this direction.

There needs to be public -private collaboration for ensure circular economy of plastic.
Processing units needs to be set up near major waste producing cities, so that the cost
involved and pollution caused in transportation of waste material can be minimized.
Unorganized sector of waste pickers needs to be incorporated into the waste
management system for it to be successful as they are the real warriors and champions
of waste management. It can be done in two ways, either waste management operations
can be outsourced to unorganized sector as is done in Pune, or dry plastic waste could
be sent to informal sectors for recycling. We need to make sure that rag pickers in
informal sector have better employment conditions and their livelihood is secured.
CPCB must provide sustainable packaging guidelines so that it can cater to needs of
present generation and also keep needs for future generation in mind.

A thorough and strict strategy needs to be made to halt plastic import and production.
Search for affordable alternative to plastic is important as the alternative available now
are not cost effective and cannot be afforded by everyone and are not market friendly.
There is a need to built strong political will to stop plastic pollution.

Focus on changing behaviour of consumers and producers through communication.
There should be standard operating procedures (SOP) for awarding biodegradable

plastic makers and merchants with certificates and incentives.
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School and college students need to be sensitized to problems of plastic pollution as
they are the future of the country and can bring change in social behaviour and habits.
More sustainable options to plastic needs to be found out though research and
development by public — private partnership. This would create new opportunities and
even new jobs and boost our economy. So, in plastic waste management circularity and

sustainability are the keys to success.

127



RIGHT TO EDUCATION OF MINORITIES: THROUGH THE LENS OF INDIAN
CONSTITUTION
Dr. Anju Sinha *

“Education is not preparation for life, education is life itself.”
-John Dewey
Abstract
A nation as a whole can compete with other nations only when its citizens are educated. Well
educated citizens will facilitate the overall growth of nation both at national as well as global
level. Framers of Indian Constitution were well aware about this fact and they incorporated
various provisions in the Constitution to ensure equal opportunity to every person residing in
this country in the form of fundamental rights. How education plays a crucial role in societal
advancement is well acknowledged, and in a country with such a diverse cultural heritage as
India, this duty of educating all its citizens acquires an even greater significance.
This article delves into the intricate tapestry of minority education, seeking to give the reader
an in depth understanding of every facet starting from the importance of education to defining
minority groups and what the historical background of minority education has looked like. We
take it a step further by also examining constitutional and statutory provisions that work
towards protecting minorities. The fabric of our society is riddled with inequalities, this is a
step towards enmeshing those back in who have been historically left behind.
Keywords:
Indian Constitution, Equal Opportunity, Fundamental Rights, Education , Minority
I
INTRODUCTION

Education shapes a nation and educational representatives are the backbone of a country
inclusive of other factors. Minority education plays a crucial role in promoting progress that is
inclusive and for all in the rich fabric of India, a country renowned for its cultural diversity and
wide range of customs. The article looks deeply into the historical context of minority
education in India, illuminating the obstacles and openings that characterize the path taken by
marginalized communities towards education and empowerment. The virtue of education is

not limited to an individual but it is a phenomenon which affects a family, a society and a

* Assistant Professor (Sr. Scale), Law Centre-1, Faculty of Law, University of Delhi
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nation. Education is a key to prosperity as well as basic instincts to survival. It is essentially
important for the government of a country to establish institutions, create awareness, educate
their population and formulate a comprehensive policy which caters to each and every section
of the society which collectively builds the nation. It is their foremost duty to provide access
to education and make it affordable and reasonable for all, to not allow any kind of
discrimination and promote equal representation from every section of the society. India, a
culturally rich population where people of different race, religion, caste, creed, language live
together, the challenge is equally massive and invokes a great sense of responsibility. With the
evolution in time and change in the country’s political system, the idea of education has passed
through different phases and it has been dealt with differently by everyone who had been in the
position of power while ruling the nation. India has seen different forms of education system
and several policies have been formulated over the period of time to thrive through existing
and upcoming challenges and circumstances with evolving time period. So, when the
government prepares a draft of the education policy, it has to keep in mind the methodologies,
the possible content and pattern of the curriculum to be followed, and what is the expected
impact of the policy on the people of the country. According to Taylor! the three major aspects
of drafting an education policy are:

a. Context- It means the historical and antecedent events which consequently lead us to
the formation of a new specific policy or changing the old one in context of the present
conditions.

b. Text- It literally refers to the words used in the policy, whatever simple or technical
terms are used to convey the language of the policy.

c. Consequences- The impact of the policy upon implementation, the interpretation and

the difference in their understanding among different sections of the society.

This research paper shall be emphasizing upon the education in general and further dealing
with minorities specifically. Minorities in India, are majorly categorized in accordance with
the language and religion?. While majorly emphasizing upon the minorities and the related
educational policy, the paper shall trace the education system through the history, talk about

the national and international jurisprudence on education, constitutional and statutory

Taylor S., Rizvi F., et.al., Education policy and the politics of change (Routledge, London, 1997).
2 Constitution of India, art. 30 (1) All minorities, whether based on religion or language, shall have the right to
establish and administer educational institutions of their choice.
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provisions in India which deals with minority education in India. Thereafter, it will
exhaustively discuss the landmark and recent judicial precedents which have proved to be a
milestone in respect to minorities and minorities educational institutions. The paper shall also
throw some light on the National Education policy 2020 and see what it holds for the minorities
and if it could have been more holistic and beneficial for them.
1

EDUCATION POLICY AND ITS HISTORY
In order to reflect upon the history of education and its policies, it is important to understand
the rules and principles which build the basis and strengthen the operation of the educational
system. The policies set the goals, strategies and framework to bring a change in the existing
pattern and consequently, achieve the desired outcome. The outcome constitutes the impact of
policies on different groups of society, available resources, existing modules and practiced
methodologies. The history of education policy can be divided in following categories:
Pre-Independence
This phase of the education system can be related to religious learning and transformation
towards mass education in the British reign. It started with the Vedic period and moved towards
Buddhist, then Islamic and eventually to the British period. In the ancient Vedic period, there
were Gurukuls and Ashrams; teachings of Vedas, Upanishads, Puranas and Epics where
education was seen as a path which led to a progressive, intellectual, moral and virtuous
personality. It was seen as an immense wealth of knowledge and learning to engage in research
and scholarly works.
In the reign of the Mughals, there was an effort mainly to spread Islamic education across the
nation where madrasas and Maulvis have played a prominent role in imparting religious
education which led to a great emphasis on the idea of religion. Hence, there weren’t any
significant efforts to universalize the idea of education rather it was caste-centric, religion-
centric, gender-centric education system.
During British rule, the idea was to divide and rule the nation. There was also an entire effort
towards the spread of Christianity through Missionaries. Hence, there is no doubt that they
were educating Indians, bringing in the Western culture, introducing the English language but

they were motivated by other factors which weren’t apparent but latent in their motives.
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Post-Independence

The concern behind guaranteeing the rights of minorities was felt during the British period and
thereafter, because of the minority-majority awareness, divide and rule policy as well as
identification of the major political party/ ruling party with the dominant Hindu upper castes
which further widened the subjugation and differences.

After the Constitution of India was adopted in 1950, there were several Education
Commissions which made certain landmark recommendations as a part of the education policy,
in general of the new India.

1. University Education Commission3- Formulated in the year 1948 under the
Chairmanship of Dr. S. Radhakrishnan, aimed at awakening the innate ability to train
oneself for the development of self and democratic outlook. It emphasized upon
replacement of English from higher studies with an Indian language, for establishing
universities across the nation to make higher education accessible and approachable to
all sections of the society irrespective of caste, religion, region, survey; aimed at
promoting and highlighting the country’s prosperity, democracy and evading the socio-
economic differences.

2. Indian Education Commission?- It led to the formulation of the National Education
Policy in the year 1968 under the chairmanship of D.S. Kothari hence, referred to as
‘Kothari Commission’. It emphasized on how education can bring a revolutionary
change in the welfare, security and prosperity of the nation. It suggested reconstruction
of the existing education system to imbibe the constitutional goals within oneself, and
suggested three main aspects namely- internal transformation, qualitative improvement
and expansion of educational facilities. Few of the many suggestions brought in place
by this policy are:

a. Compulsory education to children in the age group 6-14 years,
b. Recommended usage of regional languages in secondary schools,
c. Promoted the development of Sanskrit and recognition of Hindi as national

language

3Government of India, The Report of the University Education Commission (Ministry of Education, 1962).
“National Council of Educational Research and Training, Report of the Education Commission (Ministry of
Education, 1966).
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3. National Policy on education®- This was initiated in the year 1986 and focused on a
wide range of issues from vocational training; higher and elementary education;
education of specially abled students; non-formal, technical and management
education; minority, socially and educationally backward sections, etc. In respect of
minority communities, recognition was given to the implementation of guarantees and
safeguards under the constitutional provisions of Article 29, 30 and 350A. The aim was
to ensure social equality and justice for the minority communities.

4. Sarva Shiksha Abhiyan- This was devised in the year 2001 with the motto “Education
for All Movement” and aimed at universalizing elementary education. It has been
further carried forward by the upcoming governments to achieve the motto of its
pioneer Late Atal Bihari Vajpayee. Over the period of time, many proposals have been
set and implemented. In the year 20158 specific initiatives for the minority
communities were taken by emphasizing on minority concentrated districts/areas,
opening schools in those areas, investing on infrastructure, improving the quality of
education by introducing modern educational techniques in madrasas, easing the
requirement of affiliation for minority institutions and further encouraging the opening
of Polytechnic institutes.

5. Right to Education Act, 2009- The Constitution (Eighty-sixth) Amendment added
Article 21-A in the Constitution of India and emphasized upon the need for free and
compulsory education of all children between the age group 6 to 14 years thereby
leading to the formulation of a separate statute called as The Right of Children to Free
and Compulsory Education (RTE) Act, 2009’.

i
MINORITY: DEFINITION
Before discussing initiatives for minority education, it is essential to understand the meaning
of minority and who all will be entitled to get protection and benefits as minority community.
The term ‘Minority’ has not been defined specifically anywhere in the Constitution of India or
any other statute but the language of Article 30(1) of the Constitution of India narrows it down

to religion or language. There is no emphasis on the geographical or numerical aspect of

SGovernment of India, National Policy on Education, 1986 (Ministry of Human Resource Development,
Department of Education,1986).

& Smriti Irani, Union Human Resource Development Minister, Protection and Preservation of Endangered
Languages of India, Press Information Bureau, Government of India Ministry of Human Resource
Development,Aug 6, 2014 available at https:/pib.gov.in/newsite/PrintRelease.aspx?relid=108207 ( Last
Accessed on July 20, 2023)

"The Right of Children to Free and Compulsory Education Act, 2009 (Act 35 of 2009).
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minorities in our nation. However, through Constituent assembly debates, Constitutional
provisions, Supreme Court judgements and statutory provisions the word ‘minority’ and related
terms have been interpreted, defined and understood to ensure the safeguard of their rights and
needs.

In the year 1946, when the Constituent Assembly deliberations had started taking shape in the
form of debates for the framing of the Constitution of India, the question regarding minorities
was centred around religious minorities, backward castes and tribals. The question of
minorities safeguard had been a key topic for debate because of the extensive deliberations
made by the two major religious minorities at that point of time in history namely the Sikh
Panthic Party and Muslim League but, the disarray within the two with regard to split and
partition led to revocation of political safeguards at the later constitutional deliberations in the
assembly®. In the Constituent Assembly debate®, Dr.B R Ambedkar said that “Word minority
is not used to indicate minorities in technical sense and hence, not limited to the same. It covers
minorities in a cultural and linguistic sense.”

The minority educational institutions have been defined under two statutes namely- National
Commission for Minority Educational Institution Act, 20041° (hereinafter, NCMEI) and
Central Educational Institutions (Reservation in Admission) Act, 2006! (hereinafter, CEI).
NCMET defines Minority Educational Institution under Section 2(g) as “a college or institution
(other than a University) established or maintained by a person or group of persons from
amongst the minorities.” Hence, the presence of a minority amongst the group of people who
are establishing or maintaining a college is sufficient enough to call it a minority institution.
CEI defines Minority Educational Institution under Section 2(f) as “an institution established
and administered under Article 30(1) of the Constitution of India and so declared as a minority

institute by the Government of India or Act of Parliament under NCMEI.”

Stare decisis on the interpretation of Minority

It has been debated in the Constituent Assembly that the rights of the minorities have been

undefined leaving the rights in vagueness and giving the judiciary an open-hand to interpret

8Rochana Bajpai, “Constituent Assembly Debates and Minority Rights”, 35, E&PW pp 1837-1845 (2000).
® Constituent Assembly Debates (1948-49), pp 922-923.

"National Commission for Minority Educational Institution Act, 2004 (Act 2 of 2005).

Central Educational Institutions (Reservation in Admission) Act, 2006 (Act 5 of 2007).
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their rights with changing time and circumstances. The Court have provided numerous
interpretations both direct as well as purposive to accommodate the different facets of
understanding of Article 30. In Re the Kerala Education Bill*?, it was held by the Supreme
Court that “a technique of arithmetical tabulation of less than 50% of population for identifying
a minority so, in case of minorities within a State it shall be decided on state figures and in case
of Nation it shall be decided on national figures.” But, in T. M. A. Pai Foundation and Ors v.
State of Karnataka and Ors® the court has specified that “the geographical entity of the State
for consideration of the status of minority where the reorganization of the States have been on
linguistic lines.”

In regard to minorities with respect to linguistic minorities, it was observed in the case of D. A.
V. College, Jalandhar v. State of Punjab!* that “a linguistic minority for the purpose of Article
30(1) is one which must at least have a separate spoken language. It is not necessary that the
language should also have a distinct script for those who speak it.” But, the definition with
respect to religious minorities has not been given so far and has led to confusions which has
not been touched upon even in T M A Pai case®.

v
CONSTITUTIONAL PROVISIONS PROTECTING MINORITY RIGHTS

Minority rights have not been defined in the Constitution but in addition to the general
protection provided by Article 14-17'° which ensures equality and Article 25-28" which
provides liberty in religious matters Article 29, 30 350 A and 350 B of the constitution provides
various specific rights and protections to minorities. Article 29 and 30 gives educational and
cultural rights to the people of India. Although the heading of Article 29 is “Protection of the
interest of Minority” but for wider interpretation of provision, without defining minority or
using word minority, it provides protection to distinct language, culture and script of citizens
whereas Article 30 gives right to establish and administer educational institution of their own
choice to the minority section of the country which covers religious and linguistic minority and

Article 350 A and 350 B deals with protection of rights of linguistic minority only.
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Article 29: Protection of Interests of minorities

Article 29(1) gives right to conserve distinct language, culture and script to the citizens of India
only whereas Article 29(2) puts a restriction to denial of admission in education institution to
Indian citizens only on the ground of religion, race, caste or language. It talks about the negative
right of the State for the purpose of admission in educational institutions whether funded or not
funded by the State on grounds of religion, caste, race, language or any of them. Here, the term
‘aid’ refers to the grants under Article 337 of the Constitution of India. Consequently, education
institutions can be divided into two broad categories:

a. Institutions which receive aid from the State

b. Institutions not receiving aid from the State

While explaining the rights under Article 29(2), there are two landmark legal precedents which
have in a way laid down the foundation stone of admission to educational institutions. In St.
Stephen’s College v. University of Delhi*®, a five-judge bench of the Supreme Court held that
“the minority aided educational institutions are allowed to prefer their community in order to
maintain the character of the institution but in no case, it shall exceed the 50% seats limit for
the members of its own community even if it is aided by the State”. But, the eleven-judge bench
in T. M. A. Pai Foundation v State of Karnataka®® relaxed the strict limit of 50% imposed by
St. Stephen’s case and further held that “a reasonable percentage may be fixed by the State
where the minority institution is situated and the institution can admit students of its own
community for whom the institution was meant, as long as the non-minority community is not
completely barred from admission”. Hence, these two judgments have clarified the mode of
admission which has to be followed by minority educational institutions where the latter has
tried to make a reasonable modification to the stringent rule of 50% ceiling invoked by the
former.

Article 30: Rights of minorities to establish and administer educational institutions
Article 30(1) of the Constitution discusses in detail the right of minorities to establish and
administer educational institutions of their choice by referring particularly to the linguistic and
religious minorities. Here, the term ‘of their choice” does not mean exclusively for their own
community and it also does not mean that it has to be centred specifically on their religion or

language. Rather, it has been held In Re the Kerala Education Bill 1957%° that “it has to serve
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the purpose of conserving their own religion, language and culture as well as cater to the
thorough general education of the children.” They can establish all kinds of institutions be it
technical, medical, school, college and professional institutions as observed in T. M. A. Pai
Foundation case?’. The term ‘establish and administer’ is supposedly read conjunctively
because of the use of the word ‘and’ as stated in Azeez Basha v Union of India??and St.
Stephen’s case®® which means that in order to administer an institution the proof of
establishment has to be given. This interpretation was also affirmed in the case of S. P. Mittal
v Union of India?*.

In Azeez Basha case 2°, the Constitution bench has decided that “Aligarh Muslim University
(hereinafter, AMU) is not a minority institution as it has been created by a Central Legislation
and hence, it is a Central University as it has been established through AMU Act, 1920.” But,
in order to nullify the judgment, the Parliament passed The Aligarh (Amendment) Act, 1981
which was later struck down by the Allahabad High Court hence, an appeal was made to the
Supreme Court. This case?® is still pending in the Supreme Court before a 7-judge bench to
decide upon two issues- a.) What are the parameters to grant a minority status, b.) Can an
educational institution enjoy minority status for being created by an act of Parliament? On
similar lines, Jamia Millia Islamia had also been through this controversy of being a minority
institution as it was previously decided by the Nation Commission for Minority Educational
Institutions (NCMEI) in the year 2011 but, this was further ratified through an affidavit by
recognising the judgment in Azeez Basha case?’ which says that a university incorporated under
the Act of Parliament cannot claim minority status. Since Jamia Millia Islamia was established
by An Act of Parliament in 1988 hence, it’s a Central University and cannot claim the minority
status.

As soon as an educational institution gets the certificate of being a minority institution the
safeguards of Article 30(1) of the Constitution shall be made applicable to them. In the case of
P. A. Inamdar v. State of Maharashtra? it was held that “minority institutions are free to admit
non-minority students and students from their own community to a limited extent so that the

minority educational character is not lost because if they do so, then the protection of Article
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30(1) of the Constitution is lost”. In State of Kerala v. Mother Provincial®®, it was held that
“establishment means bringing into existence/being by a member of a minority community for
the benefit of a minority community, with or without the participation/advantage of a non-
minority community. Therefore, in order to prove the status of minority direct or circumstantial
evidence may be procured, and for the purpose of identifying themselves with the minority a
nexus has to be established between the means employed and the ends desired to attain through
such an establishment and administration. This definitely shall not be contrary to the national
interest in matters of education.” But, Article 30 in itself represents the national interest as it
protects the interest of minorities and hence, the rights of minorities must be respected. Hence,
the minority educational institutions have been excluded from the effect of Article 15(5)% of
the Constitution of India thereby giving them a special status with respect to the regulation of
the State.®

The term ‘administration’ under Article 30(1) raises a question as to the scope of control
exhibited by the Government for the business of management and recruitment in the institution.
There had been numerous interpretations as to the operation; rules and regulation in respect of
minority institutions and how they are different from government aided or private institutions.
In Ahmedabad St. Xavier’s College Society v. State of Gujarat®?, the Court emphasized that the
“right to administer is not an absolute right but subject to regulations which shall ensure
orderly, efficient and sound administration.” The Court further observed that “the distinction
is between a restriction on the right of the administration for the interest of the general public
and a regulation prescribing the manner of administration which shall affect the autonomy of
the administration.” But, it is important to note that the rights under Article 30 shall not be
abrogated in order to impose rules and regulations by the State agencies. However, the
interpretative understanding of government’s control and actual interference by the
government is slightly different and therefore to determine the government’s action within the
management of the institution, three tests were laid down in All Saints High School v. Govt. of

A.P.23 namely,
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a. The founders must be permitted to mould the institution as they think fit,
b. Government cannot take away any part of the management and vest it in another body
without encroaching upon Article 30(1),
c. An exception is that the Government or University can adopt regulatory measures to
improve the educational standards so as to upgrade their standard of excellence.

In the landmark judgment of T. M. A. Pai case®*, the majority judgment made a clear distinction
between professional educational institutions (both minority and non-minority) and other
educational institutions like schools and undergraduate colleges. It was held that “the unaided
professional institution shall have an autonomy with respect to administration but it shall not
be at the cost of merit and as long as the admissions are transparent and merit is taken care of
then, there is no need of interference by the State or University; that it shall not be fair to apply
the rule and regulations of government aided professional colleges to unaided professional
colleges; that for unaided minority colleges, the qualifications and eligibility can be provided
by the State, few seats can be reserved for admission by the management and rest can be handed
over to the State to be filled by counselling. These distinctions have been made while keeping
in mind the national interest of having good and efficient professionals in our nation.” In
Sidhrajb